No. 16222’ pl. 307° 


Anited States 
Court of Appeals 


for the #inth Circuit 


H. GREENWAY ALBERT and MAJA GREEN- 
WAY ALBERT, 
Appellants, 
VS. 
IRA B. JORALEMON, 
Appellee. 


Cransecript of Record 


Appeal from the United States District Court for the 
District of Arizona 


FILED 
FEB 19 4959 


Phillips & Van Orden Co., 4th & Berry, Son F fel dob | COP, —€9 G25 Po | EN Crerx 


Nolezz2 


Gnited States 
Court of Appeals 


for the Dinth Circutt 


H. GREENWAY ALBERT and MAJA GREEN- 
WAY ALBERT, 
Appellants, 
VS. 
IRA Bb. JORALEMON, 
Appellee. 


Crauseript of Record 


Appeal from the United States District Court for the 
District of Arizona 


Phillips & Van Orden Co., 4th & Berry, San Francisco, Calif. —2-6-59 


INDEX 


[Clerk’s Note: When deemed likely to be of an important nature, 
errors or doubtful matters appearing in the original certified record 
are printed literally in italic; and, likewise, cancelled matter appear- 
ing in the original certified record is printed and cancelled herein 
accordingly. When possible, an omission from the text is indicated by 
printing in italic the two words between which the omission seems 
to occur. ] 


PAGE 
macwerdand Counterclaam ................... 19 
Appeal: 
SC Ch) ttt tna Ae in. ae 66 
Gentifieate’of Clevk i ............072... 230 
MOC OM ON he ae et ee nee 65 
Simpement of Pointson.................. 233 
ee SOU CCOTO .ccauc. : ay. as eae se ee Ih 
Pm OTMMNTORIOM Mee 66 
Soruincatewol Clem mews... qm... 6... 230 
Pere evitite . . WO... el eee ec ige lee. 3 
Ex. A—Letter Dated November 5, 1956 ... 10 
B—Letter Dated April 16, 1957 ...... 1 
C—Letter Dated May 31, 1957 ....... Ls 
D—Letter Dated May 31, 1957 ....... 16 
CounterelaimpeAmended. .... csc... 208 Qos oes 24 
Exhibits, Defendant’s: 
A—Letter Dated May 21, 1956........... 153 
B—Letter Dated May 16, 1956 ........... 132 
C—Letter Dated January 4, 1957 ........ 162 
)— Letter Dated ‘May 211957 @ .....05.5. 164 


E—Letter Dated May 16,1956 ........... 175 


ervrenrnneert re 77 FR FTN 


INDEX PAGE 
Exhibits, Defendant’s—( Continued) 
F—Letter Dated May 29, 1956 ........... 177 
H—Letter Dated August 25, 1956 ........ 225 
K—Letter Dated September 13, 1956 ..... 190 
L—Letter Dated November 26, 1956 ...... 198 
N—Letter Dated September 11, 1956 ..... 222 
Exhibits, Plaintiff’s: 

No. 1—Suggested Terms of Option ....... 109 

2—-Memorandum Agreement Entered 
Into May 16, 1956 ......... em eh 
3—Lease and Option to Purchase ..... 116 
4— Letter Dated November 5, 1956 .... 134 


5—Letter Dated November 16, 1956 ... 138 
6—Letter Dated November 21, 1956... 141 
7—Letter Dated April 16, 1957....... 148 
10—Letter Dated November 26, 1956 ... 172 


Findings of Fact and Conclusions of Law .... 55 


Findings of Fact and Conclusions of Law Pro- 


posed by Defendants ................. 42 
Findings of Fact and Conclusions of Law Pro- 
posed by Plaintiff .............2.. —e 34 
2 a 63 
Minute Entries: 
Ostober 4, M957 ................. 23 
Kebruary 21, 1958 ............:.. 29 
Wearch 25, 1958"................... 32 
IWiay0; 1958 2... <5 eee oo 


summers), 1958 «2. ore Ce Ne cc t- hee 33 


INDEX PAGE 

ReMANO? (OE FIG ct ee eee 65 
Objections to Findings of Fact and Conclusions 

of Law Proposed bv Defendants ........... oO] 

Reply to Amended Counterelaim ............. oT 

Meooly to CoumbperclaIm ..................005. 22 


Statement of Points on Which Appellants In- 
oc ES 22 ai rr Poel ee aon 


Transcript of Proceedings at Pretrial Confer- 


Ts un es ee 67 
imanseript of Proceedings at Trial ........... 87 
Witnesses: 


Albert, H. Greenway 


SSWMOEL nc. eee ee ee P5219 
=U) © eee 205 
Driscoll, Robert E., Jr., 
SCIELO ee. oe ee 167 
SOLO Ge 5 Sieg vive eh Sa ss See 174 
SSHOMIMECL . we ee: 201 
SC ae 204 


Joralemon, Iva B. 
wen. © 4) foten tik. pe 107 


=. 149, 222 


ATTORNEYS OF RECORD 


McCARTY, CHANDLER & UDALL, 
270 North Church Avenue, 
Tueson, Arizona ; 

GATEWOOD & GREENWAY, 

199 North Stone Avenue, 
Tueson, Arizona, 


Attorneys for Appellants. 


RALPH W. BILBY, 

WILBERT E. DOLPH, JR., 

BOYLE, BILBY, THOMPSON & SHOENHAITR, 
Ninth Floor, Valley National Building, 
‘Tucson, Arizona, 


Attorneys for Appellee. 


vs. Ira B. Joralemon 8 


In the District Court of the United States 
for the District of Arizona 


No. Civ. 964—Tuceson 


IRA B. JORALEMON, 
Plaintiff, 
VS. 


H. GREENWAY ALBERT and MAJA GREEN- 
WAY ALBERT, Husband and Wife, 


Defendants. 


COMPLAINT 


Comes Now plaintiff and for his claim against de- 
fendants alleges: 


1. Plaintiff is a resident and citizen of San Fran- 
cisco, California and defendants and each of them 
are residents and citizens of Tombstone, Arizona. 
The amount in controversy between plaintiff and 
defendants exceeds the sum of $3,000 exclusive of 
costs and interest. 


2. The plaintiff as lessee and optionee and the 
defendants as lessors and optionors did, during the 
month of September, 1956, enter into a lease and 
option to purchase agreement, the effective date of 
which was June 1, 1956, providing for the lease and 
option to purchase certain unpatented mining claims 
located in the County of Pima, State of Arizona, 
and known as Cornelia Extension A, B, C and D, 
and Cornelia Nos. 1 through 35, inclusive. 
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3. Said lease and option to purchase agreement 
contains the following provisions: 


‘8. In consideration for the lease hereunder, the 
lessee shall pay to the lessors the following amounts: 


‘“(A) The sum of Two Thousand Dollars 
($2,000.00) heretofore paid and receipt of which 
amount is hereby acknowledged by Lessors. 


‘“(B) The sum of One Thousand Dollars 
($1,000.00) each month for fourteen (14) additional 
months commencing on the date Lessors secure the 
quitclaim deeds or quiet title judgment satisfactory 
to Lessee as referred to above. 


““(C) The sum of Seven Thousand Dollars 
($7,000.00) on or before November 8, 1956. 


“(D) Three additional payments of Seven Thou- 
sand Dollars ($7,000.00) each shall be made three 
(3), six (6), and nine (9) months, respectively, 
after the date upon which the payment referred to 
in subparagraph (C) shall be due.’’ 


‘“‘7, The parties hereto recognize that there are 
certain title defects in the claims described, and 
Lessee desires that Lessors clear their title to said 
mining claims against the Uranium Corporation of 
America and Mr. and Mrs. John H. White, Jr., 
either by securing quitclaim deeds from them or 
quieting title. Such quitclaim deeds or ultimate, 
judgment in a court action shall be in a form satis- 
factory to Lessee. If said title defects are not cleared 
in a manner satisfactory to Lessee within a period 
of two years from the date hereof, then all rights 
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between the parties hereto under this agreement 
shall be terminated. Any legal expense incident to 
the foregoing paid by Lessee shall be deducted from 
future payments to Lessors, pro rated over one 
year’s payments as they become due.”’ 


‘3. Notwithstanding the provisions of paragraph 
(2) hereof, the lessee may at any time after pay- 
ment of the first quarterly payment of Seven Thou- 
sand Dollars as hereinafter set forth, surrender this 
lease by giving notice in writing thereof to the les- 
sors, accompanied by an executed and acknowledged 
quuitclaim deed extinguishing all rights of the lessee 
hereunder and relinquishing to the lessois the de- 
mised properties. Upon delivery of such notice and 
deed and the relinquishment of all the demised prop- 
erties, all rights and obligations of the parties hereto 
not then accrued shall cease and terminate. The Les- 
see agrees to do the necessary assessment work from 
year to year unless he has withdrawn from this 
agreement, and provided that such withdrawal shall 
not be dated between April Ist and July 1st of any 
year unless the assessment work for that year has 
been completed. Any notice of withdrawal shall be 
sent by registered or certified mail to the lessors at 
Tombstone, Arizona.”’ 


“13. * * * It shall be further agreed that said 
lease may be terminated at any time by the Lessee 
as to all or any portion thereof by giving the Lessors 
written notice of such intention, and that upon 
termination or surrender the Lessee will, upon the 
request by the Lessors, execute and record in the 
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appropriate public office a formal release and dis- 
charge evidencing such termination, provided that 
payments hereunder shall continue as provided here- 
under until the lease shall have heen terminated as 
to all of the demised properties. ”’ 


“j4. * * * Tt shall be agreed, however, that any 
default claimed and noticed against Lessee as re- 
spects the payment of money can be cured by the 
deposit in escrow in a reputable bank or trust com- 
pany of the amount in controversy, subject to notice 
of such deposit to Lessors, and to remain in escrow 
until decision by court or arbitrators as the parties 
may elect.”’ 


+. Thereafter, plaintiff caused a quiet title action 
to be instituted in accordance with the provisions of 
paragraph 7 of said lease and option to purchase as 
quoted above. Plaintiff incurred attorney’s fees and 
costs totaling $601.77 in connection with said quiet 
title action and in December of 1956, obtained a set- 
tlement of said action by the payment of $4,000 from 
the plaintiff herein to the defendants in said action 
to quiet title, in exchange for quitclaim deeds from 
said defendants. The institution of the aforesaid 
quiet title action, the incurring of the aforesaid at- 
torney’s fees and costs and the payment of the 
$4,000 in settlement of said action were all done with 
the consent and approval of the defendants in this 
action. 


5. Prior to November 5, 1956, plaintiff had paid 
to defendants all sums required by said lease and 
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option to be paid; subsequent to November 5, 1956, 
plaintiff paid to defendants the sum of $6,218.67. 


6. On November 5, 1956, plaintiff mailed to de- 
fendants a letter, copy of which is annexed hereto as 
Exhibit A, by depositing the same in the United 
States Mail, duly registered or certified, with post- 
age thereon prepaid, addressed to H. Greenway 
Albert, Tombstone, Avizona; the statements con- 
tained in Exhibit A are incorporated herein. 


7. The plaintiff, in reliance upon said letter an- 
nexed hereto as Exhibit A as a termination of said 
lease and option to purchase agreement en toto, 
abandoned the premises in less than 90 days from 
the date of said letter, and took no further steps 
toward the termination of said agreement. 


8. Thereafter, the defendants failed to advise 
plaintiff that they did not accept said letter annexed 
hereto as Exhibit A as a termination, failed to make 
any demands for a quitelaim deed or a further re- 
lease from plaintiff, and failed to indicate to plain- 
tiff in any manner whatsoever that they took the 
position that the lease and option to purchase agree- 
ment was still in effect until a letter from defend- 
ants’ attorneys dated April 16, 1957, was mailed to 
plaintiff, a copy of which said letter is annexed 
hereto as Exhibit B. Defendants presently assert 
that the payments provided for under said lease and 
option have continued to acerue and that they will in 
the future continue to acerue until and unless plain- 
tiff has actually paid to defendants the amounts as- 
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serted by defendants to be due up through the date 
of such payment. 


9. If defendants had advised plaintiff subsequent 
to the receipt by defendants of the letter annexed 
hereto as Exhibit A, before anv other payments had 
accrued under the terms of said lease and option, 
that they took the position that said letter did not 
terminate the lease and option to purchase agree- 
ment, plaintiff would have immediately executed and 
served upon defendants another notice of termina- 
tion of said lease and option to purchase agreement 
in a form to satisfy defendants’ objections; plaintiff 
stood ready, willing and able at all times subsequent 
to his letter to defendants annexed hereto as Exhibit 
A to furnish defendants with a quitclaim deed to the 
mining claims covered by said lease and option to 
purchase agreement, or a release and discharge evi- 
dencing such termination. If said defendants had 
demanded such quitclaim deed or formal release and 
discharge from plaintiff, the same would have been 
furnished to them immediately. If said defendants 
had informed plaintiff that they took the position 
that such a quitclaim deed or formal release and 
discharge had to be furnished as a prerequisite to 
termination, the plaintiff would have furnished the 
same immediately. 


10. On May 31, 1957, plaintiff deposited in the 
downtown office of The Valley National Bank of 
Phoenix, a national banking association, at Tucson, 
Arizona, the sum of $23,000, which is an amount in 
excess of the amount claimed bv defendants to be 
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due from plaintiff under the terms and provisions 
of said lease and option to purchase agreement on 
said date and delivered with said deposit a letter of 
escrow instructions, copy of which is annexed hereto 
as Iixhibit C., 

11. On May 31, 1957, plaintiff caused to be served 
upon defendants a letter dated May 31, 1957, a copy 
of which is annexed hereto as Exhibit D; together 
with said letter dated May 31, 1957, the defendants 
were, on May 31, 1957, furnished with a quitclaim 
deed from the plaintiff and Dorothy Joralemon, his 
wife, quitelaiming to the defendants all right, title 
and interest the plaintiff and his wife had in and to 
the mining claims covered by said lease and option 
to purchase agreement; the statements contained in 
Exhibit D are incorporated herein. 


Wherefore, plaintiff prays as follows: 


1. For a declaration of the parties’ rights and 
obligations under the lease and option to purchase 
agreement between plaintiff and defendants bearing 
the effective date of June 1, 1956. : 


2. An adjudication that the aforesaid lease and 
option to purchase agreement was terminated by 
service upon defendants of plaintiff’s letter annexed 
hereto as Exhibit A. 


3. Adjudicating that plaintiff has paid to de- 
fendants all sums the defendants are entitled to 
under said lease and option to purchase agreement. 


4, Adjudicating that plaintiff is entitled to all of 
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the funds placed in escrow with The Valley National 
Bank of Phoenix as alleged herein. 
5. For costs incurred herein by plaintiff. 
6. For such other and further relief as may be 
proper. 
BOYLE, BILBY, THOMPSON 
& SHOENHAITR, . 
/s/ RALPH W. BILBY, 
/s/ WILBERT E. DOLPH, JR., 
Attorneys for Plaintiff. 


EXHIBIT A 


November 5, 1956. 
Mr. H. Greenway Albert, 
P.O. Box 246, 
Tombstone, Arizona. 


Dear Greenway: 


As we have found no ore in five drillholes, on your 
Cornelia group of claims, I am reluctantly forced to 
surrender the lease and option to me on the 39 
claims in the Ajo mining district that was signed by 
you and Mrs. Albert on September 21, 1956. The 
$7000 payment due on November 8, 1956, will be 
paid when due, and the quitclaim deed specified in 
Paragraph 3 of the contract will be sent to you as 
soon as practicable. 


While we found a little lean disseminated copper 
bearing porphyry in one hole, our drilling proved 


vs. Ira B. Joralemon 11 


that in most of the area either deep conglomerate or 
barren pre-Cambrian micaceous quartsite underlie 
100 to 200 feet of alluvium. There is not room for a 
valuable ore body between these two barren forma- 
tions. 


I am sorry we did not have better luck in the ex- 
ploration. 


Yours sincerely, 


/s/ IRA B. JORALEMON. 
IBJ:B 
ec: Mrs. Maja Greenway Albert 
My. Charles E. Connor 
Dr. D. H. McLaughlin 
Mr. Kenneth C. Kellar 


EXHIBIT B 


(Copy) 


Conner & Jones 
509-514 Valley National Building 
P.O. Box 310 
Tucson, Arizona 
April 16, 1957. 
Mr. lra B. Joralemon, 
c/o Homestake Mining Company, 


100 Bush Street, 
San Francisco 4, California. 


Re: Lease and Option to Purchase 
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Dear Mr. Joralemon: 


We are writing this letter at the request of Mr. H. 
Greenway Albert and his wife, Maja Greenway 
Albert, of Tombstone, Arizona, in connection with 
that certain Lease and Option to Purchase which 
was entered into by and between H. Greenway 
Albert and Maja Greenway Albert, husband and 
wife, as lessors and optionors, and Ira B. Jora- 
lemon, as lessee and optionee. 


We call attention to paragraph 2 of said agree- 
ment which provides that the lease shall commence 
as of the first day of June, 1956, and shall expire 
March 31, 1976, unless sooner terminated in the man- 
ner thereafter provided in said agreement. Para- 
graph 3 of said agreement provides that the lessee 
may at any time after the payment of the first 
quarterly payment of $7000.00 surrender the lease 
by giving notice in writing thereof to the lessors, 
accompanied by an executed and acknowledged quit- 
claim deed extinguishing all rights of the lessee 
thereunder and relinquishing to the lessors the de- 
mised properties. Said paragraph further provides 
that upon delivery of such notice and deed and the 
relinquishment of all of the demised properties, all 
rights and obligations of the parties thereto not then 
accrued shall cease and terminate, and also provides 
that lessee may not withdraw from said lease agree- 
ment between April Ist and July 1st of any year 
unless the assessment work for that year has been 
completed. 


On November 5, 1956, you wrote a letter to Mr. 
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Albert in which you advised him that you were 
foreed to surrender the lease and option. In your 
letter you further stated that the $7000.00 due on 
November 8, 1956, would be paid when due ‘‘and the 
quitelaim deed specified in paragraph 3 of the con- 
tract will be sent to you as soon as practicable.”’ It 
is our opinion that your letter of November 8, 1956, 
in no way complies with the provisions of paragraph 
3 of said agreement. Furthermore, as of this date no 
quitclaim deed, as provided for in said agreement, 


has been delivered to the lessors. 


Therefore, it is our clients’ position that the lease 
and option to purchase is still in full force and 
effect and they have advised us that there are five 
monthly payments of $1000.00 each due, and, also, 
the quarterly payment of $7000.00 due on February 
8, 1957, has not been paid, and demand is hereby 
made upon you for the payment of said sums total- 
ing $12,000.00, less that portion of the legal expense 
of $601.77 which you would be entitled to be reim- 
bursed for. 


In November of 1956, Mr. and Mrs. Albert re- 
ceived a check from the Homestake Mining Com- 
pany for $3932.15 which purported to be the quar- 
terly payment of $7000.00 due on November 8, 1956, 
from which you deducted the sum of $3067.85, claim- 
ing that to be the correct amount to deduct for legal 
expenses. 

We wrote Mr. R. E. Driscoll, Jr., on November 


21, 1956, advising him that our caleulations showed 
that only the sum of $250.74 should have been de- 
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ducted from said payment of $7000.00. We also ad- 
vised him that the $4000.00 which was paid in settle- 
ment of the suit to quiet title was not a legal expense 
under the terms of the contract. 


On November 26, 1956, Mr. Driscoll advised us 
that we would no doubt be hearing from San Fran- 
cisco, either directly or through his office, in the near 
future in reply to our letter of November 21, 1956. 
To date we have not received any such reply. How- 
ever, on December 31, 1956, a check in the sum of 
$1286.52 was sent to Mr. Albert with the simple ex- 
planation that the same covered an error made in 
computation in regard to the prior check. Our eal- 
culation shows that you still owe Mr. and Mrs. 
Albert the sum of $1535.59 mm connection with the 
quarterly payment due on November 8, 1956. 


Our clients are assuming that you will live up to 
the terms of the Lease and Option to Purchase and 
do the assessment work on the mining claims cov- 
ered by the agreement for this year. 


Our clients take the position that the Lease and 
Option to Purchase agreement is still in full force 
and effect, and demand is hereby made upon you for 
full compliance therewith, and consequently have 
not cashed the checks mentioned in this letter, to 
wit, one for $3932.15 and one for $1286.52. 


Yours very truly, 
CONNER & JONES, 
By /s/ CHARLES E. CONNER. 


Copy to Dr. Donald H. McLaughlin. 
Keller & Keller & Driscoll, Lead. 
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PAHIBIT C 


Law Offices 
Boyle, Bilby, Thompson & Shoenhair 
Ninth Floor Valley National Building 
Tueson 1, Arizona 
Telephone MAin 3-8661 


May 31, 1957. 


The Valley National Bank of Phoenix, 
Downtown Office, 
Tucson, Arizona. 


Gentlemen: 


We are handing you herewith Cashier’s Check in 
the sum of $23,000.00, payable to your order. This 
check is furnished you by Mr. Ira B. Joralemon and 
is to be held by you in escrow pursuant to the pro- 
visions of paragraph 14 of that certain Lease and 
Option to Purchase entered into between H. Green- 
way Albert and Maja Greenway Albert and the said 
Iva B. Joralemon as of June 1, 1956, until such 
time as the rights of the parties to said lease and 
option be determined, either by action in court or by 
arbiters, of which you will be duly advised. 


We are also enclosing herewith a copy of said 
Lease and Option to Purchase above mentioned, 
together with a copy of a letter to Mr. and Mrs. 
Greenway Albert of date May 31, 1957, sins to 
this matter. 
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Very truly yours, 


BOYLE, BILBY, THOMPSON & 
SHOENHAIR, 


By /s/ RALPH W. BILBY. 


RWB:LJE 
Ene. 


EXHIBIT D 


Law Offices 
Bovle, Bilby, Thompson & Shoenhair 
Ninth Floor Valley National Building 


Tucson i, Arizona 
Telephone MAin 3-8661 


May 31, 1957. 
My. H. Greenway Albert, 
Mrs. Maja Greenway Albert, 
Tombstone, Arizona. 


Dear Mi. and Mrs. Albert: 


We are attorneys for Mr. Ira B. Joralemon, with 
whom you entered into a Lease and Option to Pur- 
ehase covering certain mining claims in Pima 
County, Arizona, known as Cornelia Extension A, B, 
C and D and Cornelia Nos. 1 to 35, inclusive, being 
a total of 89 mining claims. Said Lease and Option 
to Purchase was entered into as of June 1, 1956. 


Under the provisions of said Lease and Option to 
Purchase Mr. Joralemon had the right to terminate 
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said Jease and option and surrender the same by 
giving notiee thereof to vou in writing. Under date 
of November 5, 1956, Mr. Joralemon notified you in 
writing that he was surrendering the said lease and 
option and that a quitclaim deed, covering said min- 
ing claims, would be sent to you as soon as prac- 
tieable. 


Without in any manner receding from the position 
that said lease and option was terminated by Mr. 
Joralemon’s written notice to you of date November 
5, 1956, you are hereby further notified that said 
lease and option was then and is now hereby termi- 
nated. 


On April 16, 1957, your attorneys, Messis. Conner 
and Jones, notified M1. Joralemon by letter of date 
April 16, 1957, that, according to your contention, 
the lease and option had not been terminated bv Mv. 
Joralemon’s letter of November 5, 1956, and that 
you were elaiming that the said lease and option was 
still in effect and that certain payments were due 
you as in said letter specified. 


From reading said letter we take it that you and 
your attorneys contend that there is now due you 
under said lease and option the sum of $22,535.59. 


We have, therefore, pursuant to the provisions of 
paragraph 14 of said lease and option, placed an 
amount in excess of said sum in escrow with The 
Valley National Bank of Phoenix at its Downtown 
Office in Tueson, Arizona, with instructions to hold 
the same in escrow until decision of court or ar- 
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biters as the parties may elect as to the rights of the 
parties under the circumstances. We enclose here- 
with a copy of our letter of instructions to the said 
The Valley National Bank of Phoenix covering said 
escrow. 


You are also hereby advised that, although it is 
Mr. Joralemon’s position that he is not required to 
do the annual assessment work on your mining 
claims, said assessment work was done for the year 
1956-1957 prior to November 5, 1956, and for your 
convenience an affidavit establishing the fact that 
said annual assessment work was done will be placed 
of record in the office of the County Recorder of 
Pima County, Arizona, and a copy thereof fur- 
nished to you, all prior to July 1, 1957. 

There is also enclosed herewith a quitclaim deed 
covering all of said mining claims running from 
Mr. Joralemon and his wife to yourselves although 
you have made no demand therefor. 


Very truly yours, 


BOYLE, BILBY, THOMPSON 
& SHOENHAIR, 


By /s/ RALPH W. BILBY. 


RWB:LJE 
Ene. 


[Endorsed]: Filed May 31, 1957. 
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ANSWER AND COUNTERCLAIM 


Defendants answer Plaintiff’s complaint as follows; 


ile 

They admit the allegations of Paragraphs I 
and IT. 

II. 

They admit the allegations of Paragraph III, and 
they allege that the said Lease and Option to Pur- 
chase Agreement contained many other provisions 
bearing upon the matters and things set forth in 
Plaintiff’s Complaint. 


ITI. 

They deny the allegations of Paragraph IV with 
respect to the times of the filing of the said Quiet 
Title action and the settlement thereof, and allege 
that said Quiet Title action was instituted, settled 
and fully disposed of prior to the execution of the 
Lease and Option to Purchase Agreement. They 
admit that Plaintiff incurred attorney’s fees and 
costs in the amount alleged. They admit that the 
sum of Four Thousand and No/100 ($4,000.00) 
Dollars was paid by the Plaintiff to settle the said 
Quiet Title action. They admit that the incurring 
of the said fees and costs and the settlement of said 
action were done with the consent and approval of 
the Defendants. They allege that the Plaintiff paid 
said sum of Four Thousand and No/100 ($4,000.00) 
Dollars in settlement of said Quiet Title action 
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upon the agreement of the parties that Plaintiff 
could do so with his own money if he wished to, 
without any right of reimbursement by the De- 
fendants. 

eve 

They admit the allegations of Paragraphs V 
and VI. 

y. 

They state that they are without knowledge or 
information sufficient to form a belief as to the 
truth of the allegations contained in Paragraph 
VIT except they admit that Plaintiff took no 
further steps toward the termination of said agree- 
ment. 

Vi. 

They deny that they failed to advise the Plaintiff 
in any respect whatsoever and allege that they con- 
formed strictly with the terms of the written con- 
tract. Defendants admit that they assert that the 
payments provided for under said Lease and Option 
continued to accrue and have accrued in accordance 
with the terms of said contract to the 31st day of 
May, 1957. 

| VIL. 

They state that they are without knowledge or 
information sufficient to form a belief as to the 
truth of the allegations contained in Paragraph IX. 


VITI. 
They admit the allegations of Paragraphs X 
and XI. 
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ix 
They allege that the said Contract of Lease and 
Option remained in full foree and effect until 
terminated May 31, 1957, and that Plaintiff is now 
indebted to the Defendants in accordance with the 
terms of said contract. 


Wherefore, Defendants pray that Plaintiff take 
nothing by his Complaint and that Defendants 
recover their costs and for al] of the proper relief. 


McCARTY, CHANDLER & 
UDALL, 


By /s/ CHARLES D. McCARTY, 
Attorneys for Defendants. 


Counterclaim 

Defendants by way of Counterclaim against the 
Plaintiff allege: 

I. 

In the month of September, 1956, Plaintiff and 
Defendants entered into a Lease and Option to 
Purchase certain mining claims in Pima County, 
Arizona. 

IT. 

Said Lease and Option to Purchase was termi- 
nated pursuant to the power to terminate therein 
contained by the Plaintiff May 31, 1957. 


JON 
Pursuant to the terms of said Lease and Option 
to Purchase, Plaintiff became and now is indebted 
to the Defendants in the sum of Twenty-one 
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Thousand One Hundred Seventy-nine and 56/100 
($21,179.56) Dollars, together with interest from 
due dates which said sum the Plaintiff has refused 
and does now refuse to pay, although proper de- 
mand has been made for payment. 

Wherefore, Defendants pray judgment against 
the Plaintiff in the sum of Twenty-one Thousand 
One Hundred Seventy-nine and 56/100 ($21,179.56) 
Dollars, together with interest at the legal rate from 
due dates until paid and for all of the proper relief. 

McCARTY, CHANDLER 
& UDALL, 
By /s/ CHARLES D. McCARTY, 
Attorneys for Defendants. 


Affidavit of mail attached. 
[Endorsed]: Filed July 5, 1957. 


[Title of District Court and Cause. ] 


REPLY TO COUNTERCLAIM 


Comes now plaintiff in the above entitled action 
and replies to the counterclaim filed herein by the 
defendants as follows: 


1, Admits the allegations contained in para- 
graph I. 


2. Denies the allegations contained in para- 
eraph II and in this connection alleges that said 
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Lease and Option to Purchase Agreement was 
terminated on November 5, 1956. 
3. Denies the allegations contamed in para- 
Sraph ITT: 
Wherefore, Plaintiff prays that Defendants take 
nothing by their counterclaim. 
BOYLE, BILBY, THOMPSON 
& SHOENHAIR, 
/3/ Uhh DOLE Ret. 
Attorneys for Plaintiff. 
Affidavit of service by mail attached. 
[Endorsed]: Filed July 16, 1957. 


[ Title of District Court and Cause, ] 


MINUTE ENTRY OF FRIDAY, 
OCTOBER 4, 1957 


Tueson Division 


Honorable James A. Walsh, 
United States District Judge, Presiding 


Wilbert Dolph, Esq., appears for the plaintiff; 
Charles D. McCarty, Esq., is present for the de- 
fendants. Pretrial hearing is now had. The De- 
fendants are granted leave to amend counterclaim 
to add an additional count covering claimed cause 
of action for counter-defendants’ removal of well 
casing from leased premises. The Court orders 
separate trial of issues which will be formed by 
such count, and counter-defendants’ answer thereto. 
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It is stipulated that the letter marked (1) in 
pencil by the Court may be received in evidence 
without foundational proof if ruled otherwise ad- 
missible. 

It is stipulated that the vouchers marked 2 to 7, 
inclusive, in pencil by the Court may be received 
in evidence on trial upon offer by either party. 


[Title of District Court and Cause. ] 


AMENDED COUNTERCLAIM 


Defendants by way of Counterclaim against the 
Plaintiff allege: 
Count One 


dis 
In the month of September, 1956, Plaintiff and 
Defendants entered into a Lease and Option to 
Purchase certain mining claims in Pima County, 
Arizona. 
JE, 
Said Lease and Option to Purchase was termi- 
nated pursuant to the power to terminate therein 
contained by the Plaintiff, May 31, 1957. 


ITT. 

Pursuant to the terms of said Lease and Option 
to Purchase, Plaintiff became and now is indebted 
to the Defendants in the sum of Twenty-One 
Thousand One Hundred Seventy-Nine and 56/100 
($21,179.56) Dollars, together with interest from 
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due dates which said sum the Plaintiff has refused 
and does now refuse to pay, although proper de- 
mand has been made for payment. 


Count Two 


I. 

In the month of September, 1956, Plaintiff and 
Defendants entered into a Lease and Option to 
Purchase certain mining claims in Pima County, 
Arizona. 

ee 

That at the time of the execution of said Lease 
and Option it was within the contemplation of the 
parties that the Plaintiff would do certain explora- 
tion work on the leased premises and would among 
other things cause test holes to be drilled on the 
sald property and casing to be installed in said test 
holes. Said Lease and Option further provided that 
no casing would be removed from test holes until 
Plaintiff had paid to Defendants the sum of 
Twenty-Five Thousand and No/100 ($25,000.00) 
Dollars. That thereafter Plaintiff took possession of 
said leased premises and caused test holes to be 
drilled and casing to be installed in said test holes. 
That notwithstanding the fact that the Plaintiff 
had not and has not paid to the Defendants the sum 
of Twenty-Five Thousand and No/100 ($25,000.00) 
Dollars, and notwithstanding the provisions of the 
sald Lease and Option, Plaintiff removed or caused 
to be removed the casing from some or all of the 
said test holes. 
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ie 

That by virtue of the provisions of said Lease 
and Option Agreement, Plaintiff is indebted to the 
Defendants in the sum of Twenty-Five Thousand 
and No/100 ($25,000.00) Dollars less sums hereto- 
fore paid by Plaintiff to Defendants and less what- 
ever further sums may be adjudicated to be due 
and owing to Defendants by the Plaintiff under 
Count One of this Counterclaim. 


Wherefore, Defendants pray judgment against 
the Plaintiff in the sum of Twenty-Five Thousand 
and No/100 ($25,000.00) Dollars, subject however 
to a credit for sums heretofore paid by the Plaintiff 
to Defendants, and subject to a future credit for such 
sums as may be adjudicated due and payable to 
Defendants by Plaintiff under Count One of this 
Counterclaim, together with interest at the legal 
rate from due date until paid and for all of the 
proper relief. 

McCARTY, CHANDLER 
& UDALL, 


By /s/ CHARLES D. McCARTY, 
Attorneys for Defendants. 


Affidavit of mail attached. 
[Endorsed]: Filed October 8, 1957. 
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[Title of District Court and Cause. ] 


REPLY TO AMENDED COUNTERCLAIM 


Comes Now the plaintiff and replies to defend- 
ants’ amended counterclaim as follows: 


Count One 


1. Admits the allegations contained in para- 
graph I. 


2. Denies the allegations contained in para- 
graph IT, and in this connection alleges that said 
Lease and Option to Purchase agreement was termi- 
nated November 5, 1956. 


3. Denies the allegations contained in para- 
eraph IT. 
Count ‘Two 


1. Admits the allegations contained in para- 
graph I. 


2. Referring to the allegations contained in para- 
graph II, plaintiff admits that it was within the 
contemplation of the parties that the plaintiff would 
do certain exploration work on the leased premises 
and would cause test holes to be drilled on said 
property and that no casing would be removed 
from said test holes until plaintiff had paid to de- 
fendants the sum of $25.000.00 under the schedule 
of payments provided in said agreement, and that 
plaintiff caused certain test holes to be drilled on 
said premises and that the plaintiff had not, and 
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has not, paid to defendants the sum of $25,000.00. 
Plaintiff denies that it was ever the contemplation 
or agreement of the parties that casing was to be 
installed in all of said test holes or in any of said 
test holes necessarily, and denies that plaintiff has 
removed or caused to be removed the casing from 
some or all of said test holes. In this connection 
plaintiff alleges that the agreement between the par- 
ties required the plaintiff to leave the casing in 
such test holes onlv where such casing was neces- 
sary, and further alleges that no casing was re- 
moved or caused to be removed from said test holes 
by plaintiff. 


3. Denies the allegations contained in_ para- 
graph ITI. 


4. Denies all allegations in Count Two not ex- 
pressly admitted herein. 


Wherefore, plaintiff prays that defendants take 
nothing by their amended counterclaim. 


BOYLE, BILBY, THOMPSON 
& SHOENHAIR, 


/s/ WILBERT E. DOLPH, JR., 
Attorneys for Plaintiff. 


Affidavit of mail attached. 
[Endorsed]: Filed October 10, 1957. 
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MINUTE ENTRY OF FRIDAY, 
FPEBRURY 21, 1958 


HTonorable James A. Walsh, United States District 
Judge, Presiding. 


This case comes on regularly for trial this day 
before the Court sitting without a jury. The plain- 
tiff Ira B. Joralemon is present with his counsel, 
Ralph Bilby, Esq., and Wilbert Dolph, Esq. The 
defendant H. Greenway Albert is present with his 
counsel, Charles D. McCarty, Esq. On motion of 
said counsel for the defendants. 


It Is Ordered that Charles Gatewood, Esq., is as- 
sociated as counsel for the defendants herein. 


On stipulation of counsel, 


It Is Ordered that Count 2 of the amended 
counterclaim is strieken. 


Counsel for the plaintiff move to amend the com- 
plaint to show ‘‘plaintiff is a resident and citizen 
of San Francisco, California, and that the defend- 
ants are residents and citizens of the State of Ari- 
BOM.’ 


Counsel stipulate to amend allegation V of the 
complaint. 


Both sides announce ready for trial. 


Wilbert Dolph, Esq., makes the opening state- 
ment on behalf of the plaintiff. Charles D. McCarty, 
Esq., makes the opening statement on behalf of the 
defendants. 
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Plaintiff’s Case 


Iva B. Joralemon is sworn and examined on his 
own. behalf. 


The following plaintiff’s exhibits are admitted in 
evidence: 1, agreement; 2, agreement; 3, agreement; 
4, copy of letter; 5, letter; 6, letter; 7, copy of let- 
ter. 


The following defendants’ exhibits are admitted 
in evidence: B, copy of letter; A, copy of letter; 
C, letter; D, letter. 


Robert E. Driscoll, Jv., is sworn and examined. 


The following plaintiff’s exhibits are admitted in 
evidence: 8, memo agreement; 9, letter; 10, letter. 


The following defendants’ exhibits are admitted 
in evidence: E, letter; G, copy of agreement. 


And thereupon, at 12:00 noon, It is Ordered that 
the further trial of this case is continued to 1:30 
p.m. this date, to which time counsel and all parties 
are excused. Subsequently, at 1:30 p.m., all counsel 
and parties being present pursuant to recess, further 
proceedings of.trial are had as follows: 


Plaintiff’s Case Continued 
Robert E. Driscoll, Jr., is recalled and further 
examined. 


The following defendants’ exhibits are admitted 
in evidence: I, lease and option to purchase; K, let- 
ter; L, memorandum. 
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H. Greenway Albert is sworn and cross-examined 
by the plaintiff. 


Whereupon, the plaintiff rests. 


Defendants’ Case 


Counsel stipulate that payments were made by 
the plaintiff to the defendants as follows: 


$2,000.00 prior to September 20, 1956, pur- 
suant to 8a of Agreement. $1,000.00 on Septem- 
ber 26, 1956, pursuant to paragraph 8c of 
Agreement. $1,000.00 on October 7, 1956, pur- 
suant to Paragraph 8e of Agreement. $1,000.00 
on November 6, 1956, pursuant to Paragraph 
Se of Agreement. 


that further payment was made on November 6, 
1956, in the amount of $3,932.15; that a payment 
was made on December 31, 1956, in the amount of 
$1,286.52; that im all cases the dates are the dates 
appearing on vouchers themselves; and that the 
vouchers may be admitted in evidence. 


The following defendants’ exhibits are admitted 
in evidence: M, vouchers; J, lease and option to 
purchase; H, copy of letter. 


Whereupon, the defendants rest. 


Memorandums are to be submitted by counsel 15 
days from this date, memoranda to be submitted 
simultaneously, and that when memorandums have 
been filed, the matter will stand submitted and by 
the Court taken under advisement. 
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[Title of District Court and Cause. ] 


OPINION 
Minute Entry of Tuesday, March 25, 1958 


Honorable James A. Walsh, United States Dis- 
trict Judge, Presiding. 


The Court concludes, inter alia, that: 


1. The payment of the first quarterly payment 
of $7,000.00 (less a deduction computed in accord- 
ance with Paragraph 7 of Exhibit 3 In Evidence 
for legal expense incurred in clearing title to the 
mining claims) was a condition precedent to the 
exercise by plaintiff of his option to terminate the 
lease. 


2. The $4,000.00 paid on behalf of the plaintiff 
to compromise the quiet title action was not a legal 
expense within the meaning of the lease and option 
contract. 


3. The delivery to defendants of an executed and 
acknowledged quitclaim deed was a_ condition 
precedent to the exercise by plaintiff of his option 
to terminate the lease. 


4. Defendants are not estopped to claim and 
contend that Exhibit 3 In Evidence remained in 
force and effect and that plaintift’s obligations 
thereunder continued to accrue and be binding until 
May 31, 1957, when plaintiff terminated the lease 
and option. 
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Do. Defendants are entitled to Judgment on count 
one of their amended counterclaim, in accordance 
with the foregoing. 

Defendants will prepare, serve and lodge pro- 
posed findings of fact, conclusions of law, and 
formal judgment in accordance with the local rules. 


[Title of District Court and Cause. ] 


MINUTE ENTRY OF MONDAY, MAY 5, 1958 


Honorable James A. Walsh, United States District 


Judge, Presiding. 


This case comes on regularly this day for settle- 
ment of Findings. Ralph Bilby, Esq., and Wilbert 
Dolph, Esq., appear for the plaintiff. Charles D. 
McCarty, Esq., appears for the defendants. Hear- 
ing is now had, and the matter is submitted for re- 
view by the Court in light of the arguments. 


[Title of District Court and Cause. ] 


MINUTE ENTRY OF TUESDAY, JUNE 10, 1958 


Honorable James A. Walsh, United States District 
Judge, Presiding. 


This case comes on regularly this day for settle- 
ment of findings. Wilbert Dolph, Esq., appears for 
the plaintiff; Charles D. McCarty, Esq., appears 
for the defendants. 
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Findings of Fact and Conclusions of Law are 
now signed by the Court and filed with the Clerk. 


It Is Ordered that counsel for the plaintiff is to 
prepare form of judgment. 


[Title of District Court and Cause. ] 
Oral Argument Requested 


FINDINGS OF FACT AND CONCLUSIONS OF 
LAW PROPOSED BY PLAINTIFF 


Comes Now plaintiff and proposes that the Court 
make the following findings of fact and conclusions 
of law. 

Findings of Fact 


1. The plaintiff as lessee and the defendants as 
lessors entered into the following agreements on the 
dates indicated beside each: 


Exhibit 1 on March 21, 1956; 
Exhibit 2 on May 16, 1956; 
Exhibit 3 during September, 1956. 


2. Exhibit 2 was negotiated and executed for 
the primary purpose of providing for the matter 
of clearing a cloud from the title of the mining 
claims referred to therein. 


3. Exhibit 2 was prepared by defendants’ at- 
torney. 


4. The firm of Conner & Jones, as attorneys for 
the defendants in this action, instituted an action 
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and conducted negotiations resulting in the elimina- 
tion of the cloud on the title referred to in find- 
ing No. 2 above. 


). The defendants incurred expenses in connec- 
tion with clearing said cloud as follows: 


$4,000.00 as consideration for a release of all 
claims ; 

$601.77 as attorneys’ fees and costs incident 
to quiet title action. 


The plaintiff supplied the funds with which said 
expenses were paid, with the consent and approval 
of the defendants Albert. 


6. The eloud on the title referred to above was 
cleared in the latter part of August, 1956. 


7. Subsequent to August, 1956, the plaintiff paid, 
or procured the payment, to the defendants of the 
following amounts at the following times. 


$1,000.00 on or about September 20, 1956; 
$1,000.00 on or about October 7, 1956; 
$1,000.00 on or about November 6, 1956; 
$3,932.15 on or about November 6, 1956; 
$1,286.52 on or about January 4, 1957. 


8. The defendants, within a few days after 
November 5, 1956, received the letter, a copy of 
which is Exhibit 4 in evidence. The defendants re- 
alized, upon receiving said letter, that the plain- 
tiff intended to terminate the agreement which is 
Exhibit 3 in evidence and that plaintiff mtended 
said letter to serve as notice of such termination. 
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9. On or about November 16, 1956, the defend- 
ant, Mr. Albert, telephoned the plaintiff in San 
Francisco. During his conversation with the plain- 
tiff Mr. Albert stated that he was not satisfied with 
the amount of money he had received on or about 
November 6, 1956. During this conversation the 
plaintiff again informed said defendant that he in- 
tended to terminate the lease agreement which is 
Exhibit 3 in evidence. Said defendant thereupon 
requested information from the drilling logs on the 
mining claims covered by said lease, but did not 
state that he considered the payment of any certain 
amount or the delivery of a quitclaim deed as a con- 
dition precedent to the exercise of the plaintiff's 
option to terminate. 


10. Shortly after November 16, 1956, the defend- 
ant, Mr. Albert, went to his attorney and discussed 
with him the matter of the payment called for under 
paragraph 8(c) of Exhibit 3 in evidence, and also 
asked his attorney whether the defendants were 
entitled to a quitclaim deed on the strength of the 
plaintiff’s letter dated November 5, 1956. The de- 
fendants’ attorney thereupon advised the defendant, 
Mr. Albert, that. he had a right to demand such a 
deed; this same advice was given to the defendant 
again in March, 1957. 


11. The information requested by the defend- 
ant, Mr. Albert, in his telephone conversation of 
November 16, 1956, was promptly furnished by the 
plaintiff in his letter, which is Exhibit 5 in evidence. 


12. On April 16, 1957, the defendants’ attorney, 
at the request of defendants, prepared and sent to 
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the plamtiff a letter, copy of which is Exhibit 7 in 
evidence. 


13. Neither of the defendants nor anybody act- 
ing for them ever advised the plaintiff or any of 
plaintiff’s agents, prior to the delivery of Exhibit 
7, that the defendants took the position that either 
the payment of an additional amount on the quar- 
terly payment falling due November 8, 1956, or the 
delivery of a quitclaim deed was a condition prece- 
dent to the termination of the lease by the plaintiff. 


14. On or about November 21, 1956, the defend- 
ant, Mr. Albert, had his attorney prepare and send 
to the plaintiff’s attorney a letter which appears as 
Exhibit 6 in evidence. 


15. If the defendants or either of them had 
stated to the plaintiff that they took the position 
that payment of the correct amount on the quarteriy 
payment falling due November 8, 1956, was a condi- 
tion precedent to the plaintiff’s right to terminate, 
the plaintiff would have immediately either paid 
the amount they claimed to be correct or deposited 
said amount in escrow. 


16. If the defendants or either of them had 
either demanded from the plaintiff a quitclaim deed 
or stated to the plaintiff that they took the position 
that the delivery of a quitelaim deed was a condi- 
tion precedent to the plaintiff’s right to terminate, 
the plaintiff would have immediately furnished to 
them such a quitelaim deed. 
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17. The plaintiff’s failure to either pay to the 
defendants the amount they claimed to be proper 
under the quarterly payment falling due Novem- 
ber 8, 1956, or to deposit said amount in escrow was 
due to the defendants’ failure to inform the plain- 
tiff that the defendants took the position that the 
payment of said amount was a condition precedent 
to the plaintiff’s right to terminate. 


18. The plaintiff’s failure to furnish the de- 
fendants with a quitclaim deed immediately after 
November 5, 1956, was due to the defendants’ fail- 
ure to either demand such a quitclaim deed or to 
inform the plaintiff that the arrangement suggested 
by plaintiff of supplying said deed at a later date 
was not satisfactory, or that the defendants took 
the position that the delivery of such a quitclaim 
deed was a condition precedent to plaintiff’s right 
to terminate. 


19. The actions of the defendants between No- 
vember 5, 1956, and April 16, 1957, led the plaintiff 
to believe that the lease had been terminated and that 
the defendants’ only claim against the plaintiff was 
a claim for an additional amount on the quarterly 
payment falling due November 8, 1956. 


20. Subsequent to November 5, 1956, plaintiff 
was led to believe, by the defendants’ actions, that 
there had been a termination of the lease and in 
reliance upon such belief the plaintiff took no 
further steps to ‘perfect a termination until after 
plaintiff received the letter which is Exhibit 7 in 
evidence. 
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21. The defendants suffered no damages as a 
result of plaintiff’s failure to pay a larger amount 
on the first quarterly payment exeept to the extent 
of the difference between the amount which was 
paid and the amount which should have been paid. 
(This finding of fact is proposed only im the event 
the Court should conclude that the plaintiff was 
not entitled to deduct any portion of the $4,000.00 
item. ) 


22. Defendants suffered no damage as the result 
of plaintiff’s failure to deliver them a quitclanm 
deed at an earlier date. 


23. On May 31, 1957, the plaintiff deposited in 
the downtown office of the The Valley National 
Bank of Phoenix, a national banking association, 
at Tueson, Arizona, the sum of $23,000, together 
with a letter of escrow instructions, copy of which 
is annexed to plaintiff’s complaint as Exhibit C. 


24. On May 31, 1957, plaintiff caused to be 
served upon defendants a letter, copy of which is 
annexed to plaintiff’s complaint as Exhibit D, and 
furnished defendants with a deed from plaintiff 
and his wife quitclaiming to defendants all right, 
title and interest the plaintiff and his wife had in 
and to the mining claims covered by Exhibit 3 in 
evidence. 


25. The Court finds on stipulation of the parties 
that the plaintiff had performed all obligations 
required of the plaintiff under Exhibit 3 in evi- 
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dence, with the exception of the disputed issues of 
the payment of the first quarterly installment and 
the delivery of a quitclaim deed. 


Conclusions of Law 


1. The payment of the first quarterly payment 
of $7,000.00 was not a condition precedent to the 
exercise by the plaintiff of his option to terminate 
the contract. 


2. The sum of $4,000.00 paid on behalf of the 
plaintiff to compromise the quiet title action was a 
legal expense within the meaning of the contract. 


3. The execution, acknowledgment and delivery 
to the defendants of a quitclaim deed, releasing the 
property described in the contract to the defendants, 
was not a condition to the exercise by the plaintiff 
of his option to terminate the contract. 


4. The contract of lease and option was termi- 
nated by the plaintiff by the letter of November 5, 
1956, a copy of which is plaintiff’s Exhibit 4 in 
evidence. 


5. Under the terms of Exhibit 3 in evidence the 
plaintiff unconditionally promised and covenanted 
to pay defendants the first quarterly payment of 
£7,000.00 less proper deductions and plaintiff was 
obligated to make such payment whether or not he 
had served notice of termination prior to the due 
date for such payment. 


6. Under the terms of Exhibit 3 in evidence the 
plaintiff had the right to terminate the lease as to 
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all or any portion of the claims covered by said 
lease, and after the service of notice of any such 
termination the plaintiff had the right to occupy 
the premises referred to in such notice of termi- 
nation for a period of 90 days after such termi- 
nation. 


7. Under the terms of xhibit 3 in evidence the 
plaintiff promised and covenanted to furnish to 
the defendants, after the expiration of 90 days from 
the date of termination as to any portion of the 
elaims covered by said lease, a quitelaim deed or 
release covering the portion of the property as to 
which the lease was terminated, and the defendants 
were entitled to recover from the plaintiff any 
damages sustained by said defendants as a result 
of the plaintiff’s failure to comply with said obli- 
gation. 


8. Under the terms of Exhibit 3 in evidence the 
defendants were not entitled to a quitclaim deed 
or formal release covering any claims described in 
a notice of termination served by plaintiff until the 
expiration of 90 days from the date of such termi- 
nation. 


9. After the expiration of 90 days from the date 
the defendants received the plaintiff's letter of 
November 5, 1956, the defendants would have been 
entitled to a judgment against the plaintiff, quiet- 
ing the defendants’ title in and to all of the mining 
elaims covered by Exhibit 3 in evidence. 


10. Defendants are estopped to claim and con- 
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tend that Exhibit 3 in evidence remained in force 
and effect and that plaintiff’s obligations there- 
under continued to accrue and be binding after 
November 5, 1956, when plaintiff terminated the 
lease and option. 


11. Plaintiff is not indebted to defendants. 


12. Plaintiff is entitled to all money deposited 
in escrow with The Valley National Bank of 
Phoenix, as alleged in plaintiff’s complaint. 


13. Plaintiff is entitled to judgment im ac- 
cordance with these conclusions. 


BOYLE, BILBY, THOMPSON 
& SHOENHAIR, 


/s/ RICHARD B. EVANS, 
/s/ WILBERT E. DOLPH, JR., 
Attorneys for Plaintiff. 
Affidavit of mail attached. 
Lodged April 3, 1958. 
[Endorsed]: Filed June 10, 1958. 


[Title of District Court and Cause.] 


FINDINGS OF FACT AND CONCLUSIONS OF 
LAW PROPOSED BY DEFENDANTS 


The Court makes the following Findings of Fact: 
1. On or about September 21, 1956, Plaintiff 
and Defendants entered into a Lease and Option to 
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purchase agreement wherein Defendants leased to 
Plaintiff certain unpatented mining claims in 
Pima County, Arizona. Said Lease and Option 
agreement provided for the payment by Plaintiff to 
Defendants of One Thousand Dollars ($1,000.00) 
per month rent, plus a quarterly rental payment of 
Seven Thousand Dollars ($7,000.00). Said Lease 
and option agreement further provided that Plain- 
tiff might terminate the same after the payment of 
the first quarterly payment of Seven Thousand 
Dollars ($7,000.00), by giving to Defendants notice 
in writing of termination, accompanied by an 
executed and acknowledged quitelaim deed of the 
demised premises. 


2, On or about November 5, 1956, Plaintitf 
mailed to Defendants a letter stating that Plaintiff 
was reluctantly forced to surrender the Lease, 
stating that the Seven Thousand Dollars ($7,000.00) 
payment due November 8, 1956, would be paid when 
duc, and further stating that the quitclaim deed 
provided for in the Lease and Option agreement 
would be sent to the Defendants as soon as practi- 
cable. Said letter was duly received by the Defend- 
ants in the due course of the mail. 


3. Qn or about November 6, 1956, Plaintiff by 
and through his agents mailed to Defendants a 
check for One Thousand Dollars ($1,000.00) rep- 
resenting the regular monthly rental payment, and 
a check for Three Thousand Nine Hundred Thirty- 
two and 15/100 Dollars ($3,932.15), representing 
the first quarterly rental payment of Seven Thou- 
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sand Dollars ($7,000.00) less amounts claimed by 
Plaintiff to be deductible under the contract as 
legal expense incident to clearing title to the de- 
mised premises. 


4. On or about November 16, 1956, Defendant 
Mr. Albert telephoned Plaintiff in San Francisco 
requesting copies of the logs of the five holes drilled 
by plaintiff on the demised premises and express- 
ing dissatisfaction over the remittance of November 
6, stating that the believed defendants had been 
underpaid. At this time Plaintiff agreed to send 
copies of the drilling logs and explained that the 
adjustment of the difference between them as to 
money matters would be placed in the hands of his 
attorneys. Plaintiff promptly sent to defendants the 
drilling logs requested. 


5. On or about November 21, 1956, Defendants 
through their attorney mailed to the Plaintiff, 
through his attorney, a letter asserting that the 
payment of Three Thousand Nine Hundred Thirty- 
two and 15/100 Dollars ($3,932.15) was not proper 
and that Plaintiff was still indebted to the Defend- 
ants on account of the first quarterly payment. 


6. On or about November 26, 1956, Plaintiff, 
through his attorney, responded to Defendants’ let- 
ter of November 21 disagreeing with the: position 
of the Defendants and stating that the Defendants 
would be hearing from San Francisco either direct 
or through the office of Plaintiff’s attorney. 


7. On or about January 4, 1957, Plaintiff, 


us. Ira B. Joralemon 45 


through is agents, mailed to Defendants a check 
in the sum of One Thousand Two Fhindred Eighty- 
six and 52/100 Dollars ($1,286.52), representing 
an additional payment on account of the first quar- 
terly payment of Seven ‘Thousand Dollars 
($7,000.00) accompanied by a letter stating that the 
remittance of Three Thousand Nine Hundred 
Thirty-two and 15/100 Dollars ($3,932.15) which 
was made November 6, 1956, had been the result 
of an error in computation. 


5. Neither the check for One Thousand Two 
Hundred Eighty-six and 52/100 Dollars ($1,286.52) 
nor the cheek for Three Thousand Nine Hundred 
Thirty-two and 15/100 Dollars ($3,932.15) were ne- 
gotiated by the Defendants until after the institu- 
tion of this litigation. 


9. Following receipt of Plaintiff’s letter of No- 
vember 5, and prior to the institution of this litiga- 
tion the only communication from Plaintiff to De- 
fendants was the telephone call of November 16 
from Defendant Mr. Albert to Plaintiff Mr. Dris- 
coll’s letter of November 26, the Homestake Mining 
Company letter of January 4, 1957, enclosing the 
check, and a letter from Plaintiff dated May 21, 
1957, in which Plaintiff stated that he took the posi- 
tion that the Lease had been cancelled by Plaintiff’s 
letter of November 5. 


10. On or about May 31, 1957, Plaintiff, through 
his attorney, mailed to Defendants a letter enclosing 
a quitelaim deed duly executed and acknowledged. 
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Said letter and deed were received by Defendants 
in due course of the mail. On or about May 31, 
Plaintiff deposited the sum of Twenty-three Thou- 
sand Dollars ($23,000.00) 1m escrow in the Tueson 
Downtown Office of the Valley National Bank of 
Phoenix pursuant to the provisions of paragraph 
14 of the Lease and Option agreement. 


11. At no time priot to May 31, 1957) iti 
Plaintiff deliver or tender a quitclaim deed to the 
premises to the Defendants. 


12. The total amount paid by Plaintiit ioe 
fendants under the Lease and Option agreement 
and on account of the quarterly payment of Seven 
Thousand Dollars ($7,000.00) due November 8, 1956, 
is the sum of Five Thousand Two Hundred Hight- 
een and 67/100 Dollars ($5,218.67). 


13. When the parties entered into the lease and 
option it was the intention that Plaintiff could not 
terminate the lease before, nor until he had made 
payment of the first quarterly payment of Seven 
Thousand Dollars ($7,000.00), and it was their in- 
tention at that time, also, that Plaintiff could not 
terminate the lease before, nor until he executed 
and delivered to Defendants a quitclaim deed duly 
acknowledged, quitclaiming to Defendants the de- 
mused premises. 


15. Neither of the Defendants made any state- 
ment or admission or committed any act which in- 
dicated to Plaintiff that Defendants did not intend 
to require the quitclaim deed and the payment of 
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the first quarterly payment of Seven Thousand Dol- 
lars ($7,000.00), subject to adjustment for proration 
of legal expense. 


16. The failure to deliver the quitclaim deed to 
the Defendants promptly after 11/6/56 was occa- 
sioned by the oversight of John W. Hamilton, sec- 
retary of the Homestake Mining Company, or of 
some other officer or agent of the Homestake Min- 
ing Company, and the said John W. Hamilton or 
such other officer or agent of the Homestake Min- 
ing Company in such oversight, were acting as the 
agents of the Plaintiff within the scope of their 
authority. 


17. The failure of the Plaintiff and of the Home- 
stake Mining Company to deliver the quitclaim deed 
to the Defendants was not occasioned by anv admis- 
sion, statement, act, or omission of the Defendants, 
or either of them. 


18. The failure to make proper remittance in 
connection with the Seven Thousand Dollars 
($7,000.00) quarterly payment was occasioned by a 
dispute between the parties as to what portion of 
said payment was properly offset by expenditures 
made by Plaintiff in claiming title to the demised 
premises and as to the proper proration period of 
such expenditures. 

19. The failure of the Plaintiff and the Home- 
stake Mining Company to make proper payment 
of the first Seven Thousand Dollars ($7,000.00) 
quarterly payment was not occasioned by Plaintiff’s 
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reliance upon any admission, statement, act, or 
omission of the Defendants, or either of them. 


The Court makes the following Conclusions of 
Law: 


1. The payment of the first quarterly payment 
of Seven Thousand Dollais ($7,000.00) was a con- 
dition precedent to the exercise by the Plaintiff of 
his option to terminate the contract. 


2. The sum of Four Thousand Dollars 
($4,000.00) paid on behalf of the Plaintiff to com- 
promise the quiet title action was not a legal ex- 
pense within the meaning of the contract. 


3. The execution, acknowledgment, and delivery 


to the Defendants of a quitclaim deed, releasing 
the property described in the contract to the De- 
fendants, was a condition precedent to the exercise 
by the Plaintiff of his option to terminate the con- 
tract. 


4. The contract of lease and option was ter- 
minated by the Plaintiff by the letter of May 31, 
1957, a copy of which is attached as Exhibit B to 
Plaintiff’s Complaint. 


5. Defendants are not estopped to claim and con- 
tend that Exhibit 3 in evidence remained in force 
and effect and that Plaintiff’s obligations there- 
under continued to accrue and be binding until 
May 31, 1957, when Plaintiff terminated the lease 
and option. 


- 6. Defendants are entitled to Judgment against 
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mre Plaintit! 1m tie following amounts on the fol- 
lowing due dates: 


a. Interest on the sum of Two Thousand Six 
Hundred Sixteen and 92/100 Dollars ($2,616.52) 
from November 8, 1956, to January 8, HODT, at six 
per cent (6%) per annum. (This was the deficiency 
on the payment of the first quarterly payment.) 


b. The sum of One Thousand Three Hundred 
Thitty Dollars ($1,330.00) together with interest 
thereon from the 8th day of January, 1957, until 
paid at the rate of six per cent (6%) per annum. 
(This is the amount stil] remaining unpaid on the 
first quarterly payment. ) 


c. The sum of One Thousand Dollars ($1,000.00) 
together with interest thereon at the rate of six per 
cent (6%) per annum from the Sth day of Decem- 
ber, 1956, until paid. 


d. The sum of One Thousand Dollars ($1,000.00) 
together with interest thereon at the rate Of Six 
per cent (6%) per annum from the 8th dav of 
January, 1957, until paid. 


e. Whe sum of Hight Thousand Dollars 
($8,000.00) together with interest thereon at the 
rate of six per cent (6%) per annum from the 8th 
day of February, 1957, until paid. (This represents 
the regular monthly payment of One Thousand Dol- 
lars ($1,000.00) plus the second quarterly payment 
of Seven Thousand Dollars ($7,000.00).) 


f. The sum of One Thousand Dollars ($1,000.00) 
together with interest thereon at the rate of six 


50 H. Greenway Albert, et we. 


per cent (6%) per annum from the 8th day of 
March, 1957, until paid. 

g. The sum of One Thousand Dollars ($1,000.00) 
together with interest thereon at the rate of six 
per cent (6%) per annum from the 8th day of 
April, 1957, until paid. 

h. The sum of Eight Thousand Dollars 
($8,000.00) together with interest thereon at the 
rate of six per cent (6%) per annum from the 8th 
day of May, 1957, until paid. (This represents the 
regular monthly payment of One Thousand Dollars 
($1,000.00) plus the third quarterly payment of 
Seven Thousand Dollars ($7,000.00).) 


i. For the costs of the Defendants herein in- 
curred and expended. 


Dated thiste.. dager ote... .. Rh. , 1958. 


ee rr) 


Judge of the Dict Court. 


Receipt of copy acknowledged. 
Lodged March 28, 1958. 
[Endorsed]: Filed June 10, 1958. 


[Printer’s Note: This document set out as cor- 
rected by penciled corrections on original. | 


us. Ira B. Joralemon ol 
[‘Title of District Court and Cause. ] 
Oral Argument Requested 


OBJECTIONS TO FINDINGS OF FACT AND 
CONCLUSIONS OF LAW PROPOSED BY 
DEFENDANTS 


Comes Now plaintiff and objects to the proposed 
findings of fact and conclusions of law submitted 
by defendants as follows: 


Proposed Findings of Fact 


1. ‘The first sentence of finding No. 1 is properly 
«a finding of fact. The balance of said proposed 
finding, however, if appropriate in any place should 
be under conclusions of law. 


2. Defendants’ proposed findings Nos. 2, 3, 4, 5, 
6 and 7 are attempts to paraphrase what is stated 
in written instruments in evidence which are them- 
selves the best evidence; the Court should limit its 
findings in this regard to the facts as to who pre- 
pared and sent such instruments, who received them 
and the times when sent and received, identifying 
such instruments by their exhibit numbers. 


3. Defendants’ proposed finding No. 9 is im- 
proper in that it fails to refer to plaintiff’s letter 
of November 16, 1956 (Exhibit 5), in which the 
plaintiff reiterates his intention to terminate and 
which furnishes the defendant, Myr. Albert, with 
the information he requested in the telephone call. 
This proposed finding is improper for the further 
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reason that it is immaterial; it merely negatives 
something plaintiff does not claim to exist. 


4. Defendants’ proposed finding No. 12 combines 
a fact with a conclusion. The evidence showed that 
there was paid on November 6, 1956, the sum of 
$4,932.15 and that there was a further sum of 
$1,286.52 paid on January 4, 1957. It is also a fact 
that the total of $5,218.67 was designated by the 
plaintiff as payment under the quarterly payment 
provision. It is the position of the plaintiff, how- 
ever, that on November 6, 1956, after the notice of 
termination had been sent, only a pro rata share 
of the monthly payment of $1,000.00 was required 
to be made and, therefore, that the excess of the 
$1,000.00 cheek, over and above this pro rata share, 
should have been applied in satisfaction of any 
additional amounts which should have been paid 
on the quarterly payment. 


5. Defendants’ proposed finding No. 13 should 
be designated a conclusion from the documentary 
evidence rather than a finding of fact. This is for 
the reason that there is no evidence showing that 
the parties had such an intention and any holding 
by the Court that the quarterly payment was a con- 
dition precedent to the plaintiff’s exercise to ter- 
minate is of necessity a legal conclusion of the 
Court from the documents and instruments in evi- 
dence and should be designated as such. 


6. Defendants’ proposed finding No. 14 is sub- 
ject to the same objections as stated above to de- 
fendants’ proposed finding No. 13. 
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7. Defendants’ proposed finding No. 15 is im- 
proper because the defendants by their actions did 
lead the plaintiff to believe that they were acting 
upon the proposition that the plaintiff had termi- 
nated the lease, and that the quitclaim deed and 
the payment of the first quarterly payment of 
$7,000.00 were not conditions precedent to such a 
termination. 


8. Defendants’ proposed finding No. 16 is in- 
complete in that it fails to state that one of the 
reasons for the plaintiff’s failure to deliver the 
quitclaim deed was the defendants’ failure to de- 
mand such a quitclaim deed. 


9. Defendants’ proposed finding No. 11 is cen- 
trarv to the evidence. The plaintiff’s letter of No- 
vember 5, 1956, contains his promise to furnish the 
deed in question, and this promise was never with- 
drawn or changed in any regard. 


10. Defendants’ proposed finding No. 17 is con- 
trary to the evidence, which shows that the plain- 
tiff would have immediately furnished a quitclaim 
deed if the defendants had demanded one and fur- 
ther shows that the acts of the defendant, Mr. 
Albert, were designed to and did entitle the plaintiff 
to assume that there had been a termination. 


11. Defendants’ proposed finding No. 18 is con- 
trary to the evidence. The evidence shows that the 
failure to pay to the defendants the amount the 
defendants claim to be due under the $7,000.00 
quarterly payment provision was due mainly to a 
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legitimate dispute between the parties as to what 
the proper amount was. This proposed finding is 
also misleading in that it fails to set forth that 
plaintiff’s failure to take further steps in this con- 
nection to protect his right to terminate was oc- 
casioned by defendants’ tacit acceptance of termi- 
nation and the arrangements for determining any 
amounts due under said provision. 


12. Defendants’ proposed finding No. 19 is abso- 
lutely contrary to the evidence. 
Proposed Conclusions of Law 


The defendants’ proposed conclusions of law are 
improper under the evidence and the law for the 
reasons and upon the authority submitted to the 
Court in plaintiff’s memorandum, which is incor- 
porated herein by this reference. 


BOYLE, BILBY, THOMPSON 
& SHOENHAIR, 


/s/ RICHARD B. EVANS, 


/s/ WILBERT EH. DOLPH, JR,, 
Attorneys for Plaintiff. 


Affidavit of mail attached. 
Lodged April 3, 1958. 
[Endorsed]: Filed June 10, 1958. 


vs. Ira B. Joralemon 7.) 
[Title of District Court and Cause. ] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The Court makes the following Findings of Facet 
and Conclusions of Law: 


ie 

Plaintiff is a citizen and resident of the State 
of California and defendants are residents and 
citizens of the State of Arizona. The amount in 
controversy between the parties in this action ex- 
eeeds the sum of $3,000.00, exclusive of interest and 
costs. 

IT. 

On or about September 21, 1956, plaintiff and 
defendants entered into a Lease and Option to 
Purchase agreement (Exhibit 3 in evidence) wherein 
defendants leased to plaintiff certain unpatented 
mining claims in Pima County, Arizona. The agree- 
ment provided for the payment by plaintiff to de- 
fendants of $1,000.00 per month rent, plus a quar- 
terly rental payment of $7,000.00. The agreement 
provided further that any legal expense paid by 
plaintiff incident to clearing title to the leased 
premises should be deducted from rental payments 
thereafter becoming due to defendants, prorated 
over one year’s payments as the same became due. 
The agreement provided further that plaintiff might 
terminate the same after the payment of the first 
quarterly payment of $7,000.00, by giving to de- 
fendants notice in writing of termination, accom- 
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panied by an executed and acknowledged quitelaim 
deed to the leased premises. 


EOE 

When the parties entered into the Lease and 
Option agreement, it was their intention that plain- 
tiff could not terminate the agreement before, nor 
until, he had made payment of the first quarterly 
payment of $7,000.00; and it was their intention at 
that time, also, that plaintiff could not terminate 
the lease before, nor until, he executed and delivered 
to defendants a quitclaim decd duly acknowledged, 
releasing and quitclaiming to defendants the de- 
mised premises. 

IV. 

On or about November 5, 1956, plaintiff mailed 
to defendants a letter stating that plaintiff was 
reluctantly foreed to surrender the Lease and Op- 
tion, stating that the $7,000.00 payment due No- 
vember 8, 1956, would be paid when due, and stat- 
ing, further, that the quitclaim deed provided for 
in the agreement would be sent to defendants as 
soon as practicable. The letter was received by de- 
fendants in due course of the mail. 


V. 

On or about November 6, 1956, plaintiff by and 
through his agent mailed to defendants a check for 
$1,000.00 representing the regular monthly rental 
payment and a check for $3,932.15 representing the 
first quarterly rental payment of $7,000.00 less 
amounts claimed by plaintiff to be deductible under 
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the agreement as legal expense incident to clearing 
title to the demised premises. he amounts which 
plaintiff had theretofore expended for clearing title 
were: $4,000.00 paid in settlement of an action to 
quiet title to the demised premises, and $601.77 paid 
on account of attorney’s fees and costs in the quiet 
title action. 
Vi. 

On or about November 16, 1956, defendant Mr. 
Albert telephoned plaintiff in San Francisco re- 
questing copies of the logs of the five holes drilled 
by plaintiff on the leased premises. In that con- 
versation Mr. Albert expressed dissatisfaction over 
the remittance made by plaintiff on or about No- 
vember 6th, stating that he believed defendants had 
been underpaid. At that time, plaintiff agreed to 
send the drillmg logs as requested and explained 
that the adjustment of the difference between the 
parties as to money matters would be placed in the 
hands of plaintiff’s attorneys. Plaintiff promptly 
sent to defendants the drilling logs requested. 


VIL. 

When defendants received plaintiff’s letter of No- 
vember 5, 1956 (Finding No. IV), they understood 
that the Lease and Option agreement required plain- 
tiff to make the $7,000.00 payment and to execute 
and deliver a quitclaim deed of the leased premises 
before he could terminate the agreement; and they 
knew that plaintiff was attempting to, and claiming 
the right to, terminate the Lease and Option with- 
out first making the payment and without first 


58 H. Greenway Albert, et ux. 


delivering the quitclaim deed. At that time, and 
thereafter until some date subsequent to January 1, 
1957, although disputing with plaintiff the amount 
of money due to them as accrued rentals, defend- 
ants acquiesced in the termination of the Lease 
and Option agreement notwithstanding plaintiff had 
failed to make the $7,000.00 payment and to deliver 
the quitclaim deed. About November 16, 1956, de- 
fendants recognized that plaintiff’s interest in the 
demised premises was ended and defendant Mr. 
Albert requested and received from plaintiff the 
drilling logs pertaining to the demised premises. 
Defendants did not at any time prior to April 16, 
1957, give notice to plaintiff or make claim to him 
that the Lease and Option agreement was not and 
would not be terminated until the $7,000.00 payment 
was made and the quitclaim deed delivered. 


Vili, 

On or about November 21, 1956, defendants, 
through their attorney, mailed to the plaintiff, 
through his attorney, a letter asserting that the 
payment of $3,932.15 was not proper and that plain- 
tiff was still indebted to the defendants on account 
of the first quarterly payment. 


exe 
On or about November 26, 1956, plaintiff, through 
his attorney, responded to defendants’ letter of No- 
vember 21 disagreeing with the position of the de- 
fendants and stating that the defendants would be 
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hearing from San Francisco either direct or through 
the office of plaintiff’s attorney. 


X. 

On or about January 4, 1957, plaintiff, through 
his agents, mailed to defendants a check in the sum 
of $1,286.52 representing an additional payment on 
account of the first quarterly payment of $7,000.00 
accompanied by a letter stating that the remittance 
of $3,932.15 which was made November 6, 1956, 
had been the result of an error in computation. 


XI. 
Neither the check for $1,286.52 nor the check for 
$3,932.15 were negotiated by the defendants until 
after the institution of this litigation. 


ele 
On or about May 31, 1957, plaintiff, through his 
attorney, mailed to defendants a letter enclosing a 
quitclaim deed duly executed and acknowledged. 
Said letter and deed were received by defendants 
in due course of the mail. On or about May 31, 
plaintiff deposited the sum of $23,000.00 in escrow 
in the Tucson Downtown Office of the Valley Na- 
tional Bank of Phoenix pursuant to the provisions 
of paragraph 14 of the Lease and Option agree- 
ment. 
A J@T. 
At no time prior to May 31, 1957, did the plain- 
tiff deliver or tender a quitclaim deed to the prem- 
ises to the defendants. 
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XIV. 

The total amount paid by plaintiff to defendants 
under the Lease and Option agreement and on ac- 
count of the quarterly payment of $7,000.00 due 
November 8, 1956, is the sum of $5,218.67. 


KY. 

The failure to deliver the quitclaim deed to the 
defendants promptly after November 6, 1956, was 
occasioned by the oversight of John W. Hamilton, 
secretary of Homestake Mining Company, or of 
some other officer or agent of the Homestake Mining 
Company, and the said John W. Hamilton or such 
other officer or agent of the Homestake Mining 
Company in such oversight, were acting as the 
agents of the plaintiff within the scope of their 
authority. 

a1. 

The failure to make proper remittance in connec- 
tion with the $7,000.00 quarterly payment was oc- 
easioned by a dispute between the parties as to what 
portion of said payinent was properly offset by ex- 
penditures made by plaintiff in clearing title to the 
demised premises and as to the proper proration 
period of such expenditures. 


Conelusions of Law 


E 


This Court has jurisdiction of the parties and of 
the subject matter of this action. 
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la 
The payment of the first quarterly payment of 
$7,000.00 was a condition precedent to the exercise 
by the plaintiff of his option to terminate the con- 
tract. 
Itt. 
The sum of $4,000.00 paid on behalf of the plain- 
tiff to compromise the quiet title action was not a 
legal expense within the meaning of the contract. 


Ve 
The execution, acknowledgment, and delivery to 
the defendants of a quitclaim deed, releasing the 
property described in the contract to the defendants, 
was a condition precedent to the exercise by the 
plaintiff of his option to terminate the contract. 


Ne 


Defendants waived performance by plaintiff of 
the conditions precedent to plaintiff’s right to ter- 
minate (being the conditions deseribed in Conelu- 
sions of Law I and III) and the Lease and Option 
agreement was terminated upon such waiver and 
on or about November 16, 1956. 


Nae 
Notwithstanding the termination of the Lease and 
Option, plaintiff was bound to pay the $7,000.00 
quarterly payment which fell due on November 8, 
1956, and deliver the quitclaim deed to the demised 
premises. 
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Wii. 

A quitclaim deed satisfying the requirements of 
the Lease and Option agreement was delivered to 
and accepted by defendants on or about May 31, 
1957. 

VIII. 

Following the payments of #3,932.15 and $1,286.52 
made by plaintiff to defendants on November 6, 
1956, and January 4, 1957, respectively, there re- 
mained due from plaintiff to defendants on account 
of the first quarterly $7,000.00 payment, a balance 
of $1,330.00. 

IX. 

Defendants are entitled to judgment against 
plaintiff on Count 1 of thei: Amended Counterclaim 
in the followmg amounts: 


(a) Interest at the rate of 6% per annum on 
the sum of $2,616.52 from November 8, 1956, to 
January 8, 1957. 


(b) The sum of $1,330.00, together with interest 
thereon at the rate of 6% per annum from January 
8, 1957, until paid. 

x, 
' Defendants are entitled to recover their costs of 
suit from plaintiff. 

Dated: June 10, 1958. 


/s/ JAMES A. WALSH, 
United States District Judge. 


[Endorsed]: Filed June 10, 1958. 
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In the District Court of the United States 
for the District of Arizona 


Civil Action No. 964—Tueson 


IRA B. JORALEMON, 
Plaintiff, 
VS. 


H. GREENWAY ALBERT and MAJA GREEN- 
WAY ALBERT, Husband and Wife, 
Defendants. 

JUDGMENT 
The above-entitled action having regularly come 
on for hearing before the Court without a jury on 
February 21, 1958, the plaintiff appearing by his 
attorneys, Boyle, Bilby, Thompson & Shoenhair, 
and the defendants appearing by their attorneys, 
McCarty, Chandler & Udall, and each of the parties 
having introduced evidence both oral and docu- 
mentary, the matter having been argued and sub- 
mitted to the Court for decision, and the Court hav- 
ing heretofore on June 10, 1958, lodged its Findings 

of Fact and Conclusions of Law, 


Now, Therefore, It Is Hereby Ordered, Adjudged 
and Decreed: 


1. This court has jurisdiction of the parties and 
of the subject matter of this action. 


2, The lease and option between the parties, re- 
ferred to in plaintiff’s complaint, was terminated 
prior to December, 1956. 


64 H. Greenway Albert, et ux. 


3. Judgment in favor of the defendants and 
against the plaintiff on Count I of defendants’ 
amended counterclaim is hereby awarded in the 
following amounts: 


(a) Interest at the rate of 6% per annum on 
the sum of $2,616.52 from November 8, 1956, to 
January 8, 1957. 


(b) The sum of $1,330.00, together with interest 
thereon at the rate of 6% per annum from January 
8, 1957, until paid. 


(¢) Defendants’ costs incurred in this action in 
the amount of $58.00. 


4+. Plaintiff is entitled to all funds held in escrow 
at the downtown office of The Vallev National Bank 
of Phoenix, a national banking association, at 
Tucson, Arizona, under the escrow alleged in plain- 
tiff’s complaint after the amount of said Judgment 
in favor of defendants has been paid into court. 


oad 


5. Defendants have no rights against the plain- 
tiff under said lease and option except as set forth 
in paragraph 3 above. 


6. The Clerk of this Court is hereby ordered to 
issue an order authorizing The Valley National 
Bank of Phoenix to release and deliver to Boyle, 
Bilby, Thompson & Shoenhair, attorneys for plain- 
tiff, all funds remaining in said escrow at such 
time as a sum equal to the ageregate amount of 
the Judgment rendered in favor of defendants in 
paragraph 3 above has been deposited with said 
Clerk. 
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Done in Open Court this 18th day of June, 1958. 
/s/ JAMES A. WALSH, 
United States District Judge. 
The foregoing Judgment approved as to form 
this 18th day of June, 1958. 


McCARTY, CHANDLER & 
UDALL, 


By /s/ D. B. UDALL, 
Attorneys for Defendants. 


[Endorsed]: Filed June 18, 1958. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice is hereby given that H. Greenway Albert 
and Maja Greenway Albert, Defendants above 
named, hereby appeal to the United States Court 
of Appeals for the Ninth Circuit from the final 
Judgment entered in this action on the 18th day 
of June, 1958. 


Dated this 18th day of July, 1958. 


McCARTY, CHANDLER & 
UDALL, 


By /s/ CHARLES D. McCARTY, 
Attorneys for Defendants. 
Receipt of copy acknowledged. 
[Endorsed]: Filed July 18, 1958. 
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BOND ON APPEAL 
Know All Men by These Presents: 


That the undersigned, The Fidelity and Casualty 
Company of New York, a corporation of the state 
of New York, duly licensed to transact a general 
surety business in the state of Arizona, is held and 
firmly bound unto the above-named Plaintiff in the 
sum of Two Hundred Fiftv and No/100 ($250.00) 
Dollars. 


The condition of this obligation is such: 


That Whereas the above-named Defendants have 
appealed to the United States Court of Appeals 
for the Ninth Circuit from the final Judgment en- 
tered in the above matter on the 18th day of June, 
1958. 

Now. Therefore, if the said Defendants shall pay 
the costs of the Plaintiff if the appeal is dismissed 
or the Judgment affirmed, or shall pay such costs 
as the Appellate Court may award if the Judgment 
is modified, this obligation shall be null and void, 
otherwise to remain in full force and effect. 


Dated this 18th day of July, 1958. 


THE FIDELITY AND CASUALTY COMPANY 
OF NEW YORK, 


[Seal] By /s/ TRACY BIRD, 
Attorney. 


[Endorsed]: Filed July 18, 1958. 
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In the United States District Court 
for the District of Arizona 


Civ. 964—Ticéon 


IRA B. JORALEMON, 
Plaintiff, 


vo 
H. GREENWAY ALBERT, et ux., 
Defendant. 


PRETRIAL CONFERENCE 


Appearances: 
For the Plaintiff: 
MESSRS. BOYLE, BILBY, THOMP- 
SON & SHOENHAIR, by 
MR. WILBERT E. DOLPH, JR. 


For the Defendant: 
MESSRS. McCARTY, CHANDLER & 
UDALL, by 
CHARLES D. McCARTY. 


The Above-Entitled Matter came up for pretrial 
hearing on the 4th day of October, 1957, before the 
Honorable James A. Walsh, Judge, and the fol- 
lowing proceedings were had, to wit: 

Mr. McCarty: I can generally go over the prob- 
lem. Mr. Joralemon came to town for his deposition 
on Monday of this week or was it Tuesday ? 

Mr. Dolph: It was Tuesday. 

Mr. McCarty: I asked him to show and so he 
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came to town on Tuesday. In the contract that was 
prepared by them there was a provision in there, 
and I will see if I can find it in this draft of the 
contract. 

Mr. Dolph: Well, tell him generally what it is. 

Mr. McCarty: It provided that they intend to 
do certain exploration on these claims that are 
owned by the defendant. They envisioned drilling 
on the property and the provision was made in the 
contract that no casing would be pulled wntil they 
had paid to the defendant five thousand dollars. 
Monday evening of this week—my client went out 
there over the week end and he came to me with 
the information that there was something irregular 
about the casing out there, and on Tuesday, Mr. 
Joralemon informed me that without their know]- 
edge the contractor which they had employed to 
drill the holes had pulled some casmg and sub- 
stituted pipe. Now, I learned that on Tyesday eve- 
ning of this week. From Mr. Joralemon, I heard 
it for the first time. I heard that something was 
irregular on Monday evening from my client. I 
have made agreements to employ an engineer to go 
out and see if he can—I don’t know anything about 
what you can determine, I haven’t any idea of what 
it does to a drill hole and to pull the casing and 
substitute pipe, but I do know that our rights in 
that regard—I don’t know what to do about it, but 
there are two witnesses here and that is why I took 
it up with them when they were here Tuesday. Mr. 
Jovalemon was here and Mr. [8*] Lipscomb was 
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here, and I told them until I knew or had reason- 
able knowledge of what had been done out there 
that I might be in a position of suggesting to the 
Court that we continue the trial date on it. 

Mr. Dolph: Now, may I be heard on this par- 
tieulay thing? First of all, I think Charlie raised 
the question or there is a provision in the contract 
relating to casing being left in the hole. I don’t 
beheve it reads exactly the way he stated and we 
don’t have the contract here, and we believe there 
wasn’t even a technical violation, but we can arene 
that later. The point we make is this. that we 
learned of it after Charlic heard of it, actually, and 
we do not want a continuance. We do not think it 
is a type of thing that a continuance should be 
eranted on and the defendant himself has had an 
opportunity to go out there and inspect these prem- 
ises a long time ago and his deposition will show 
that he realized that we weren’t going to continue 
on this thing and he knew we had abandoned the 
property and we don’t feel it is fair to us. We had 
made agreements to get these people down when the 
trial had been set. We have got money on deposit 
in escrow and it is tied up pending the outcome of 
this lawsuit. We feel that it is unfair to require 
us to postpone this thing and continue just because 
the defendant himself has maybe slipped on his 
rights. Besides, we don’t think it requires any addi- 
tional time to prepare. Anything that they want to 
prepare in the way of evidence we think ean be 
adequately done between now and the time for the 
trial to start. The engineer or the driller who did 
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the drilling has all the facts available and is here 
in town and he is available to Mr. McCarty the 
same as he is to us. We feel that if we are prepared 
to go on that issue then he certainly is, too. [4] 

Mr. McCarty: Lest there be any doubt, the con- 
tract provided that no casings will be pulled until 
they pay him twenty-five thousand dollars, is that 
right ? 

Mr. Dolph: I don’t believe that is the wording 
of the contract. There is an issue on when that 
easing should be pulled out. 

Mr. McCarty: What do vou think is in the con- 
tract ? 

Mr. Dolph: It doesn’t matter what I think. The 
contract will speak for itself. I am just telling you 
right now that we are going to contend that there 
wasn’t any violation of the contract because there 
was pipe substituted for a portion of the casing. 

My. McCarty: The casing was pulled, there is no 
doubt about that. 

Mr. Dolph: There is some casing pulled out. 
There is some casing in the bottom of each hole. 

Mr. McCarty: In other words, you don’t expect 
people to do something that they are bound by con- 
tract to do. Their contract was that no casing would 
be pulled and it was by accident that I found out 
about it and I found out about it when my chent 
took somebody out there to show him the claims 
and noticed the irregularity in the drill hole and 
ealled it to mv attention on Monday. - 

Mr. Dolph: Your client was out there in March, 
or at least was trying to sell the claim in March of 
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this vear, and according to his testimony he found 
it out merely by going up to the hole and shaking 
the pipe. It was apparent if he went out there. We 
didn’t know about it either. The driller did it. 

Mr. McCarty: Be that as it may, I don’t know 
that he is violating [5] the duty when he assumes 
that people have obeyed the word of the contract 
that he signed. I am telling the Court when I found 
out about it and I know when you found out about 
it, because you found out at the very time we did 
or before. 

Mr. Dolph: I found out about it the day of the 
deposition. 

Mr. McCarty: My client came in and said, ‘‘That 
easing they left out there is” 

The Court: Of course, as far as when he should 
or shouldn’t, that wouldn’t enter into it as long as 
it wasn't barred by limitations. 

Mr. Dolph: We don’t object to his amending. 

Mx. McCarty: It is justified in this matter. 

The Court: That is what I am getting at. If vou 
amended your counterclaim to inelude that and we 
separate those issues 

Mr. McCarty: That would be all right with me. 

The Court: Is that agreeable with you, Bill? 

Mr. Dolph: We would prefer to try them all 
the 10th, but if you insist, we would rather get this 
one issue determined now. 

The Court: I am just assuming that Charlie 
would come in here with a formal motion and set 
up and verify the things that he has told me here, 
that he didn’t discover this until very recently and 
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he doesn’t want to be cut out of it. Now, if that 
could be agreed upon, you could amend your coun- 
terclaim and you could—that part of the case would 
be separately tried and we would go ahead with 
what we have got and then you could answer the 
second amended counterclaim and we could try that 
another day. 

Mr. Dolph: I do not want to be in the position 
of consenting to [6] that, your Honor. I think that 
is within the Court’s discretion. Our clients, I am 
sure, would prefer the whole thing be tried at once 
because they are going to be down there for the 
trial, but if it comes to an alternative between what 
you suggest and continuing the whole trial, we cer- 
tainly want to trv our lawsuit on the date that it has 
been set. 

The Court: I would only say this, Bill, that as- 
suming I granted a continuance, but assuming that 
Mr. McCarty had presented a motion supported by 
evidence that set out that and there was nothing to 
the contrary appearing—in other words, I would 
undoubtedly grant the continuance rather than have 
him lose the cause of action. 

- My. Dolph: Well, your Honor, would he lose the 
cause of action if you granted him leave to appeal? 

The Court: Well, he tells me that he can’t, says 
he is not prepared to try that because he doesn’t 
really know what evidence he would have or can get 
as to it. 

Mr. Dolph: Whether he has been damaged and, 
if so, how much? 
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Mr. McCarty: Now, how do I find out if there 
is a drill casing five hundred feet under the ground ? 

Mr. Dolph: You have got the same man available 
that we have. 

Mr. McCarty: I will find him. 

Mr. Dolph: He has been instructed by our peo- 
ple to disclose any information you want, Mr. 
Dodge. 

Mr. McCarty: I will talk to him. There were two 
drillers, though, you remember. 

Mr. Dolph: They were partners. [7] 

Mr. McCarty: No; there were two drilling com- 
panies. 

Mr. Dolph: I am not aware of that. 

Mr. McCarty: That is perfectly satisfactory with 
me. As far as being prepared on this case, I am as 
prepared now as I will ever be, but vou can ap- 
preciate the position I am in if on Monday of this 
week I find out that a very substantial right of my 
clients arises that involves this case. Do you want 
me to file an affidavit or [ can make a motion here 
in open court for leave to amend my client’s claim 
to allege a breach of contract with respect to pulling 
the casing and the Court may order a separate trial 
on that count of the counterclaim which may not 
come to trial if my discovery indicates that I don’t 
have a counterclaim. But at least I ought to be able 
to—how about that procedure ? 

My. Dolph: You are moving? 

Mr. McCarty: Well, I believe it is proper to 
move at this time and I now move the Court for 
leave to amend my counterclaim to insert a counter- 
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claim alleging that they—and I indicate my consent 
to the Court ordering that count of the counterclaim 
separate for trial. 

Mr. Dolph: Well, I do not object to the amend- 
ment to the counterclaim, your Honor, but do object 
to the severance from trial. I haven’t discussed that 
with my client. It is possible that I could consent 
to that if I had such an opportunity. I am not 
opposing this on the grounds there has been no 
affidavit, which I think Mr. McCarty’s statements 
ean take the place of. 

The Court: In other words, you are not making 
any resistance on the basis that it is not done [8] 
formally ? 

Mr. Dolph: No. 

The Court: Well, I will grant the motion for 
leave to file an amended counterclaim setting up 
the additional count and relying upon counsel’s 
statement, which incidentally is not questioned as 
to when discovered by counsel and his client. 

Mr. Dolph: By counsel, no. I would dispute them 
when the client discovered it but that is neither here 
nor there. 

Mr. McCarty: Let me ease your mind, Mr. 
Dolph. Mr. Albert Tully came to my office Monday 
morning to inform me of the fact. 

Mr. Dolph: I said I don’t dispute when counsel 
discovered it. I am not arguing with you on that. 

The Court: On the basis of that, because I feel 
that that would hardly give counsel adequate time 
to prepare his claim on it, I guess in the first place 
he doesn’t know whether he has been damaged and 
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in the second place doesn’t know how much, and 
while he can get the engineer or the driller that 
you mentioned, even then I don’t know that he 
would be required to take that driller’s word as to 
what is down there after he hears from him. I don’t 
know that I could or you could, Mr. Dolph, or any- 
body else could say that they were ready to go to 
trial on a matter of that kind, so on that basis I 
will separate the issues made by the second count 
of the counterelaim and we will try that at another 
time. 

Mr. Dolph: Your Honor, wil] you leave that 
open so that I will have an opportunity to contact 
niy chent to see whether they prefer to go ahead 
under those circumstances, whether they would 
prefer to go to trial on the present issues separately 
from those which will be raised by the [9] amend- 
ment or whether they would want to have the whole 
thing go over. 

The Court: I will say right now that in the event 
they should decide to try the whole thing at once, I 
will unhesitatingly continue it. 

My. McCarty: I would certainly have no objec- 
tion on that regard. . 

The Court: I am putting you to two trials in 
view of the circumstances of the counterclaim here 
and if you wanted to insist on it, I couldn’t require 
you to try it twice. 

Mr. McCarty: Could counsel indicate when you 
might be able to give vour preference in that re- 
gard? . 

Mr. Dolph: It will be the first of the week I 
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believe before I can contact the people. They are 
all over the country. 

The Court: What have we got in the way of ex- 
hibits that could be 

Mr. McCarty: Almost every exhibit which I 
have, your Honor, was identified and attached to the 
deposition of Mr. Joralemon and Mr. Driscoll, 
which were taken by Mr. Baker Tuesday afternoon. 

The Court: It hasn’t been filed yet so I haven’t 
got those. Did you stipulate as to those in the depo- 
sition that they might go into evidence, or was 

Mr. Dolph: No; I don’t believe we had such a 
stipulation and offhand there are numerous docu- 
ments, correspondence and so forth and so on. I 
don’t think we will have much difficulty on that 
score. The foundation on all of them had been laid, 
hadn’t it, Charlie? 

Mr. McCarty: I don’t believe we have anything 
up there that isn’t evidence and will be readily ap- 
parent to counsel that it is evidence. In other words, 
I certainly wouldn’t object to any of the letters or 
documents [10] you provided. 

Mr. Dolph: I don’t think there would be general 
use to us to make a blanket stipulation to them. 

Mr. McCarty: I will tell the Court that I an- 
ticipate very little trouble in regard to the exhibits 
that are now with the deposition. 

The Court: Do you have any, Mr. Dolph, that. 
you didn’t 

Mr. Dolph: Not that I can think of, your Honor. 
Our documents are almost identical to those that 
Mr. McCarty put in, either the originals or the 
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copies. We certainly are not going to object that 
they are the copies rather than the originals and 
T am sure that he won’t on the ones that we put 
into the deposition and I think what is in there 
will pretty well cover what we are going to intro- 
duee at the trial. 

The Court: Well, is there anything further that 
we could do at this hearing? 

Mr. McCarty: I could introduce some vouchers 
here that might facilitate these, that might be evi- 
dence and that I might want in for that purpose. 

Mr. Dolph: I[sn’t this one of the documents in 
the deposition? [ believe it is. I think that is one 
that a copy of was put in with a registered return 
on it. ad 

Mr. McCarty: Do you have any objection to the 
introduction in evidence ? 

Mr. Dolph: Well, I haven’t studied it thoroughly. 
Mr. Driscoll, I believe, wrote it. It is on his letter- 
head. 

The Court: This antedates the agreement? [11] 

Mr. McGarty: Yes: 

The Court: Well, isn’t the agreement the thing 
that your rights are determined by, rather than 

Mr. McCarty: Right. The agreement provided 
that they agree to pay legal expenses and court 
costs. The lawsuit was settled for four thousand. 
They paid Mr. Connor his fee and costs and the ques- 
tion is whether the four thousand which was paid 
in settlement was legal expenses and court costs. 
That is one of the major issues in this ease. 
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The Court: That is in the agreement, isn’t it, 
that provision? 

Mr. McCarty: Legal expenses and court costs. 
And of the question of interpretation as to what 
the parties intended that to be. 

The Court: That is an issue that may or may 
not come up, legal expenses and court costs. Who 
is contending that that term is ambiguous? 

Mr. McCarty: I claim that it is unequivocal as 
the devil. 

Mr. Dolph: We both do, as usual im _ those 
interpretive things, your Honor. They claim that 
the term legal expenses, | don’t believe court costs 
is included there, legal expenses. They claim it does 
not cover them when settlement was made and we 
elaim that it does. 

The Court: You claim that it is not an am- 
biguous thing? 

Mr. Dolph: That’s right. 

Mr. McCarty: In the light of that, if the Court 
should decide in the light of those that it is am- 
biguous and should go into instructions—I will 
have the letter with me. 

The Court: Well, we can mark them one at a 
time. 

Mr. McCarty: There is no objection as to the 
function, is that [12] right? 

Mr. Dolph: Not on your avowal that it was 
received from Driscoll. 

The Court: It may be stipulated then that what 
I have just marked in pencil and have circled will 
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be put in the file, and may be offered at the trial 
and subject to an objection as to being received. 
Mr. Dolph: Let me be a little more specific, if I 
may. I would like to reserve all objections except 
the objection of failure to lay a foundation. I 
haven't studied the document thoroughly. T 
may be some other specific objections that I would 


here 


like to make at the time it is offered. 

The Court: We will say that it may be received 
without further foundation, in evidence. 

Mr. Dolph: Right. 

The Court: That will probably cover everything. 
Have you got any more? 

Mr. McCarty: I might have one or two other 
things here. I don’t think I have got any—I am 
prepared, if counsel wants to, the originals of the 
letters that were sent to Mr. Albert, May 31st, that 
haven’t been put into evidence, but certainly 

Mr. Dolph: To Mr. 

Mr. McCarty: To Myr. Albert from your firm. 

Mi. Dolph: Well, I was going to ask you to 
stipulate as to all of the exhibits that are attached 
to the complaint. I don’t believe there is any dis- 
pute under the pleading. 

Mr. McCarty: Let me see—— [13] 

Mr. Dolph: I think all of those except that let- 
ter you refer 

Mr. McCarty: I will stipulate that the court 
may receive into evidence those exhibits. I think 
they are all material. 

The Court: A, B, C and D. 

Mr. McCarty: I think they are material. Now, 
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about those vouchers, do you think there is any 
reason to put those in evidence? 

Mr. Dolph: I think it would be a good idea. It 
gives the whole picture on it. 

Mr. McCarty: Although Mr. Driscoll, the at- 
torney and I were able to reconstruct with fair 
accuracy and these are voucher stubs in connection 
with remittances which were made to Mr. Albert, 
with the Homestake Mining Company, which just 
complete the formal picture, so I will put them in. 
There is the first one. The second one is missing 
and I don’t know where it is, but Mr. Driscoll and 
I 
pretty fair surmise in that regard which the court 


, When his desposition was taken, arrived at a 
will find in evidence. 

The Court: I am going to make these two. 

Mr. McCarty: This is the 4th one. 

The Court: Two, three and four. 

Mr. McCarty: ‘The fifth one and then a payment 
which is November 6th. Now, Mr. Dolph, would you 
like to join in a stipulation that those may go in 
and those are actually the voucher stubs of remit- 
tances to the defendant from Homestake Mining 
Company in connection with this Joralemon con- 
tract? 

Dr. Dolph: ‘Those are the ones you talked to 
Driscoll about? 

Mr. McCarty: Exactly: [14] 

- My. Dolph: Well, ves, I will so stipulate. 

The Court: It is stipulated that the vouchers 
which I have marked with the penciled figures, two, 
three, four, five, six and seven, may be received in 
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evidence on the offer of either party upon the trial. 

Mr. McCarty: Now, here is a document that I 
intended to identify at the taking of the deposition, 
Mr. Dolph, and I don’t think you will be in any 
position to do anything about it here because you 
don’t know any more about it than J know about 
it and | know practically nothing about it. I think 
im is a draft that Mr. Driscoll left with Connor on 
April 28th when he was in Tucson and I think that 
is his handwriting on this. I want you to know that 
I have the thing and I forgot to identify it at the 
taking of the deposition. It might have some value 
at the trial, I don’t know. 

Mr. Dolph. Well, if you surmise correctly, I 
think all the witnesses as well as the attorneys 
were confused by those drafts at the taking of the 
depositions. 

Mr. McCarty: I wanted you to know that J had 
it but I can’t ask you to do anything about it be- 
eause 1 don’t know what it is. 

Mr. Dolph: You think it is a copy that Driscoll 
provided and left with vou? 

Mr. McCarty: Mr. Conner, when he was down 
here April 28th. I think he left it with him on that 
date and I intended to ask him about it, but I 
overlooked it. 

The Court: Do vou have anything, Bill? 

Mr. Dolph: No, sir. I don’t want to be barred 
if I discover something. [15] 

The Court: No. This is solely for the purpose 
of expediting matters. 

Mr. Dolph: I think that Charlie went throngh 
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everything that he had. We put a few in and I 
believe almost everything except these vouchers was 
put: 

Mr. McCarty: We tried to put in everything 
that could be of any major materiality. 

The Court: The major advantage of this is it 
will be in the file and if somebody wants to go over 
them and they will be offered and there will be no 
objection as to lack of foundation and you can 
argue it and pass on it that way. 

Mr. McCarty: As to the Court’s query with re- 
spect to counsel’s contract agreement being am- 
biguous, I don’t have it here before me, but it reads 
legal expenses and court costs. 

Mr. Dolph: TI believe you will find it is just legal 
expenses. 

Mr. McCarty: You might be right. 

Mr. Dolph. I don’t think it refers to court costs, 
maybe I am wrong. 

Mr. McCarty: We will have it here. 

Mr. Dolph: That is just a matter of memory. 
Wait a minute, I think that is quoted in the com- 
plaint, that part of it. 

Mr. McCarty: Do you have any offers to make 
me in this case, Mr. Dolph? 

Mr. Dolph: I am willing to entertain an offer 
of settlement. I will submit it. We can discuss that 
on the way up to my office if you [16] would like. 

Mr. McCarty: Any real legal expense to the 
foregoing shall be deducted, that is what it says. 
Now, with respect to the leave of Court that the 
Court has given me to file an amended counter 
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claim, would Tuesday of next week be soon enough 
for that? 

The Court: Sure, we are not going to try it any- 
way. 

Mr. Dolph: Well, if I may interject this, I 
would like to know what the amendment is going 
to be when I eal] these people, if possible. 

Mr. McCarty: I intend to amend and allege a 
breach of contract with respect to their putting in a 
well casing and request damages of twenty-five 
thousand dollars or an alternative of twenty-five 
thousand dollars less whatever recovery I may get 
in this case. 

The Court: In other words, they would have a 
right to take it if they gave you twenty-five 
thousand dollars? 

Mr. McCarty: What I intend to do is allege a 
breach of that contract and parlev along those lines. 

Mr. Dolph: All right. Just a breach of contract 
and it is limited to the matter arising from the re- 
moval of casing? 

Mr. McCarty: Oh, yes. 

The Court: You are going to discuss settlement 
or you are not. 

Mr. McCarty: I don’t believe it is possible to 
settle the case, I honestly don’t. 

The Court: Why do you say that? 

Mr. McCarty: It is a very unusual case. 

The Court: I was going to say every case is un- 
usual. Every contract [17] case is very unusual. 

Mr. McCarty: Are you at all familiar with this 
case ? 
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The Court: Yes, I read it. 

Mr. McCarty: Well, on December 5th they gave 
a notice to Mr. Albert of their intention to quit 
the premises and we will send you a quit claim deed 
when it is practicable, and I don’t think your Honor 
read the provision of the contract which they did 
not quote. 

The Court: I know that you in your answer said 
they had left it out. 

Mr. McCarty: Well, the paragraph three of it 
says that they would surrender the property, as 
quoted m here. Well, the notice of November 5th 
was given to us in which he said, ‘‘I am going to 
give the place up and a quit claim deed will be pro- 
vided and forwarded to you as soon as practicable.’’ 
That was November 5th. November 6th came that 
check out of the San Francisco office for $3,832.15. 
Now, the agreement provided that there can he no 
cancellation under paragraph three until the first 
quarterly payment of $7,000.00 had been made. They 
weren’t to have the cancellation until they had paid 
the first quarterly payment of $7,000.00. Well, when 
they got that check they demurred as to the amount 
and later in the month Charlie Conner wrote to them 
and said, ‘‘we think you are wrong.’’ And we didn’t 
hear anything from that time until about the third 
of January we got that supplemental check and they 
said, ‘‘we are sorry we computed what we owed you 
wrong and here is the balance.’’ Well, we con- 
tinued along until im April, Mr. Albert had Mr. 
Conner write and say, ‘‘why don’t you send me my 
rent?’’ Then we got Mr. Bilby’s letter of May 31st 
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in which they forwarded to us a [18] quit claim 
deed. 

The Court: What about thirteen ? 

Mr. Dolph: ‘That is a very good question. 

The Court: That was the thing that registered 
with me when you registered it. 

Mr. McCarty: That registered with me also. 
With respect to the notice, now, here again it is a 
tough question. You see the notice of November 
Oth, here is what it says: “‘I am surrendering the 
lease. The $7,000.00 payment will be patd when due 
and the quit claim deed will be sent to vou.’ That 
was never done until May 31st of this veax. 

The Court: Thirteen says that he can give up all 
or part and then if he does and they want it he will 
give them a quit elaim deed, but until they give it 
all up they are obligated to pay on it. 

Mr. McCarty: That is correct and furthermore, 
they didn’t have the right to cancel until they had 
made that $7,000.00 payment. 

Mr. Dolph: I don’t think we want to argue our 
ease here. I think you are getting in a few more 
licks than I am. 

The Court: What I am looking at is what might 
happen. 

Mr. McCarty: That is why I say it is an enor- 
mously difficult question. What has really fouled up 
the works with respect to trying to settle this case 
is the fact this other has come up. 

The Court: The pipe deal? 

Mr. McCarty: Yes. 

The Court: I am just thinking out loud now. 
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You haven’t offered me anything, but if you care 
to, we will consider it and I think that the [19] big 
issue is this twenty-five thousand dollars. I don’t 
think there is much to argue about on this and I 
think you will agree that once you have had a chance 
to talk to the drillman, but be that as it may—— 

Mr. McCarty: I have talked to the drillman 
after I talked to the mining engineer I have hired 
to go down there. [20] 


* * * 


State of Arizona, 


County of Pima—ss. 


1, Judy Smith, stenotypist, do hereby certify that 
I have transcribed to the best of my ability the 
stenographic notes made by Jimmy R. Galloway, a 
duly qualified court reporter, on the date indicated, 
in the above-entitled action, and that the foregoing 
20 typewritten pages represent a complete tran- 
script of said notes. 


Dated this 12th day of October, 1958. 


/s/ JUDY L. SMITH. 


[Endorsed]: Filed October 13, 1958. 
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In the United States District Court 
for the District of Arizona 


No. Civil 964—Tueson 


IRA B. JORALEMON, 
Plaintiff, 
VS. 


H. GREENWAY ALBERT and MAJA GREEN- 
WAY ALBERT, Husband and Wife, 


Defendants. 
PROCEEDINGS 


Appearances: 


MESSRS. BOYLE, BILBY, THOMPSON 
& SHOENHAIR, By 
MR. RAILPH W. BILBY and 
MR. WILBERT E. DOLPH, JR., 
For the Plaintiff. 


MESSRS. McCARTY, CHANDLER & 
UDALL, By 
MR. CHARLES McCARTY, and 
MESSRS, GATEWOOD & GREENWAY, By 
MR. CHARLES C. GATEWOOD, 
For the Defendants. 


The Above-Entitled Matter came up for trial on 
the 21st day of February, 1958, at the hour of 10:00 
o’clock a.m., at Tucson, Arizona, before The Hon- 
orable James A. Walsh, Judge, and the following 
proceedings were had, to wit: 
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Mr. McCarty: JI wonder if the record could show 
the association of Mr. Charles Gatewood as attor- 
nev for the plaintiff in the case? 

The Court: The record may so show. Are you 
gentlemen ready ? 

Mr. Dolph: Plaintiff is ready, your Honor. 

Mr. McCarty: Defendants are ready, your 
Honor. 

The Court: You may proceed. 

Mr. Dolph: Before we get into the merits of 
the case, your Honor, there are a couple of pre- 
hminary matters | think we can take care of by 
stipulation. Number one, Mr. McCarty has agreed 
that Count Two of his amended counterclaim ean 
be stricken. 

Mr. McCarty: That is the agreement, your 
Honor. I told Mr. Dolph it would not be necessary 
for him to prepare a defense to it and the fact 
upon which it was based proved to be incorrect. 

The Court: Very well. There will be an order 
on stipulation of counsel striking Count Two of 
the amended counterclaim. 

Mr. Dolph: Mr. McCarty, we can save a lot of 
time if we stipulate to the facts you admit in your 
pleadings. Are you willing to do that? 

Mr. McCarty: You tell me the facts you want 
me to stipulate to, Mr. Dolph, and I will be glad 
to state my position. [6*] 

Mr. Dolph: The allegations contained in para- 
graphs one and two of our complaint and the 
allegations contained in paragraph three of our 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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complaint, and the allegations contained in para- 
graph four of our complaint, except as limited in 
paragraph three of your answer. 

Mr. McCarty: The complaint does not state a 
claim upon which relief can be granted. The Court 
is without jurisdiction in the premises, and I think 
we had better cure that by stipulation mght now. 
The Court has no jurisdiction under paragraph one. 

Mr. Dolph: Do you have a motion to present? 

Myr. McCarty: No, I don’t have a motion to 
present. I am ealling the Court’s attention to the 
fact he has no jurisdiction in the ease. 

My. Dolph: There is diversity of citizenship. 

Mr. McCarty: It is not alleged. 

The Court: There is no allegation it is a citizen- 
ship, is what Mr. McCarty is referring to. 

Mr. Dolph: I will move at this time to amend 
the allegations of paragraph one to read: That 
plaintiff is a resident and citizen of San Francisco, 
California, and that the defendants are each resi- 
dents and citizens of the State of Arizona. 

Mr. McCarty: J have no objection to the amend- 
ment as presented, your Honor, and at this time I 
will admit for the record the truth of those allega- 
tions. 

The Court: If I may borrow your pen, Miss 
Clerk, I will interline the amendment. 

Mr. McCarty: I have admitted paragraphs two 
and three in my answer. 

Mr. Dolph: Yes. 

Mr. McCarty: I continue to admit them. 

Mr. Dolph: In paragraph three you admit, ex- 
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cept there are other allegations, which is not a 
denial. 

Mr. McCarty: J stated already that I admitted 
three, Mr. Dolph. 

Mr. Dolph: And the allegations contained in 
paragraph three, the express admissions contained 
in paragraph three of your answer. 

As to the institution and settlement of a quiet 
title action and payment of the sum of $601.77. 

Mr. McCarty: I admit that. 

Mr. Dolph: As attorneys’ fees and costs and 
payment of $4,000 in settlement of the claim by 
the plaintiff. 

Mr. McCarty: All that has been admitted. 

Mr. Dolph: And those were done with the con- 
sent and approval of the defendants? 

Mr. McCarty: Right. 

Mr. Dolph: Then you have admitted the allega- 
tions of paragraphs five and six? [8] 

Mr. McCarty: Yes, sir. One other point that I 
wanted to make clear—I think the pleadings makes 
it clear—your request I admit that that was done 
with the approval, that payment of the $4,000, 
with the approval of the defendants, that is the 
qualified approval along the lines set forth in my 
paragraph three. 

Mr. Dolph: If this is to be limited to a stipula- 
tion, you will not stipulate that it was done with 
approval and consent without any condition? 

Mr. McCarty: No, I will insist upon the condi- 
tion stated in my pleadings, the approval was a 
qualified approval. 
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Mr. Dolph: We will stipulate on that. We will 
go ahead with our proof on that item. You do stip- 
ulate those amounts were paid and the lawsuit was 
instituted on the defect of title referred to in para- 
graph seven of the lease and option? 

Mr. McCarty: I don’t know the paragraph; IL 
will certainly stipulate that the lawsuit was insti- 
tuted, the quiet title action was instituted, that the 
attorneys’ fees in the amount you stated were paid, 
that the lawsuit was settled on the payment of the 
amount of $4,000 and that amount was actually 
paid, yes. 

Mr. Dolph: By the plaintiff? 

Mr. McCarty: By the plaintiff or by Homestake 
Mining Company, if you want to be real accurate 
about it. [9] 

Mr. Dolph: On behalf of the plaintiff. 

Mr. McCarty: All right. 

Mr. Dolph: The allegations of paragraph five 
vou admit; in that connection I think we should 
eall the Court’s attention to a minor discrepancy 
as to the amount paid after November 5th, 1956. 
There is an error in my allegation, the second part 
of the complaint, and I ask to amend that to read: 
Subsequent to November 5th, 1956, the plaintiff 
paid to defendants the sum of $6,218.67. I believe 
your vouchers 

Mr. McCarty: Subsequent to what date? 

Mr. Dolph: November 5th. 

Mr. McCarty: And they paid what amount? 

Mr. Dolph: $6,218.67. 

Mr. McCarty: J don’t arrive at that result. My 


92 _H. Greenway Albert, et uc. 


mathematics is bad. I have no objection to that 
amendment. For clarity in the matter I think it 
might be well to point out to the Court that the 
sum of $5,218.67 was paid on account of the re- 
quirement of the contract requiring payment of the 
$7,000 payment. In addition there was a regular 
monthly payment of $1,000, making a total of 
$6,218.67. 

Mr. Dolph: I think that is substantially correct. 
In other words, the $5,218.67 was paid m connec- 
tion with the quarterly payment. 

Mr. McCarty: The $7,000 payment referred to 
in the contract. 

Mr. Dolph: Right. Can we so stipulate? 

My. McCarty: I do so stipulate. 

Mr. Dolph: You admit the allegations of para- 
graph six of our complaint. Can that amendment 
be granted, your Honor, on stipulation ? 

The Court: Yes, and I have made it by inter- 
lineation. 

Mr. McCarty: In connection with my admission 
of your paragraph six, I will admit that the letter 
was mailed and I will admit that the letter was 
received shortly after the date it was mailed. I 
am without knowledge or information sufficient to 
form a belief as to whether or not it was either 
registered or certified. I believe it was neither. 

Mr. Dolph: We can stipulate to what you say 
you will admit. 

Mr. McCarty: J will admit the letter was mailed 
on that date and was received in due course of the 
mail shortly thereafter. 
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Mr. Dolph: All right. You admit the allega- 
tions contained in paragraphs ten and eleven of 
our complaint; are vou willing to stipulate to those 
facets? 

Mr. McCarty: 1, of course, don’t know it to be 
the fact you deposited $23,000 over there. 

Mr. Dolph: I will avow to that. 

Mr. McCarty: I will admit you did then. I 
assumed you had when you said you had, that is 
why I admitted it, and I now admit it. And the 
facts contained in paragraph eleven. 

Mr. Dolph: Ten and eleven. 

Mr. McCarty: Yes, they are admitted. 

Mr. Dolph: I would like to call Mr. Joralemon. 

Mr. McCartv: Just one moment. I believe I would 
hke to make an opening statement. I believe it 
will be of some assistance to the Court if we try 
to cull out now what the issues are in the case, 
what the proof is going to be and what I take to 
be the legal questions involved. JI think it will 
greatly facilitate the presentation of the matter. 

The Court: For orderly purpose and orderly 
procedure, do you desire to make a statement, Mr. 
Dolph? 

Mr. Dolph: I hadn’t intended to, but it is per- 
feetly all right with me if you feel it will facilitate 
matters, we will be happy to tell you what our 
position is. 

The Court: I think it probably would be in this 
instance. 

Mr. Dolph: All right. We propose to prove to 
the Court that the plaintiff and defendants entered 
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into three agreements from time to time covering 
the same mining claims, which are the subject of 
this lawsuit, one of the agreements being dated 
March 21st, 1956, a supplement to that on May 16, 
1956, and a final agreement, the one referred to 
in our complaint, during September, the latter part 
of September, 1956. That all of the payments called 
for under either and all of these agreements were 
made up to and including November 5th of 1956. 
That prior to that end prior to the execution of 
this final agreement, there was a quiet title action 
instituted by Mi. Conner to quiet title to the mining 
claims that are covered by those agreements and 
which are the defects referred to in the agreement, 
which are acknowledged as being there and which 
are taken account of in the agreement. The de- 
fendants in that lawsuit were a Mr. and Mrs. White 
and Uranium Corporation of America. That Mr. 
Conner did institute the lawsuit in the names of 
the Alberts, that his attorney’s fees and court costs 
were paid for by Mr. Joralemon or on his behalf; 
that the lawsuit was settled and a quitclaim deed 
or release obtained from the defendants in that quiet 
title action, dated September 5th of 1956. That 
thereafter, in accordance with the contract, the 
plaintiff did pay to the Alberts the sum of $1,000 
a month to and including November 6th of 1956. 
That in connection with the quarterly payment 
which is referred to in the agreement, which is 
called for to be made on or before November 8th 
of 1956, in the amount of $7,000, that the agreement 
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provided that the plaintiff was entitled to deduct 
from that payment a proportionate amount of the 
Jegal expenses, as the term is used in the contract, 
in connection with this quict title action. That the 
plaintiff did deduct what he construed to be legal 
expenses, including the $4,000 which was paid in 
settlement of the lawsuit, and that a check in the 
amount of $3,932.15 was sent to the defendants 
on November 6th as payment of that. Subsequent 
to that the items were recomputed and the fractions 
used were determined to be wrong by the plaintiff’s 
bookkeepers and an additional check in the amount 
of $1,286.52 was sent to the defendants on Decem- 
ber Slst of 1956, making a total of $5,218.67 paid 
under that $7,000 provision. 

We propose to prove that on or about—it has 
been stipulated, as a matter of fact, that Mr. Jo- 
ralemon mailed to Mrs. Albert a letter on Novem- 
ber 5th, which will be marked in evidence, stating 
that he was not able to discover anything that 
warranted him to go further and that he had to 
reluctantly withdraw from the lease and option, 
that he would send the payments required under 
the contract and that the quitclaim deeds to the 
mining claims would be forthcoming as soon as 
practicable. That during the time Mr. Joralemon 
was in the mining claims he did extensive explora- 
tion work to the tune of approximately $13,000, 
drilled five holes, and that on November 5th or 
immediately prior to that date he did withdraw 
from the mining property and never has returned 
to it. That Mr. Albert never at anytime, himself 


96 H. Greenway Albert, et ux. 


or his wife nor any agent of theirs, made any de- 
mand or request upon the plaintiff for a quitclaim 
deed or release to these mining claims until April 
16th of 1957, at which time he had his attorney, 
Mr. Conner, write to them advising them that the 
Alberts took the position that the lease and option 
had not been terminated and the rentals required 
thereunder had been accumulating all that time. 
That in the interim there had been telephone con- 
versations between Mr. Albert and Mr. Joralemon 
and there had been correspondence from Mr. Con- 
ner to Mr. Joralemon, that at none of these times 
was it ever indicated to Mr. Joralemon or to any 
agent of his that the Alberts took the position that 
the lease had not been terminated. The indication 
being at that time that the only dispute between 
the parties was how much should have been de- 
ducted properly from the $7,000 payment required 
to be made on November 8th. We expect to prove 
to vou that had My. Joralemon had any such indi- 
cation that he would have immediately furnished 
anything that the defendants had requested to en- 
able them to clear their title of any claim he had 
under this lease and option agreement. 

That is our case, your Honor. 

Mr. McCarty: Your Honor, I believe that the 
ease will boil down to two or three very simple 
legal issues and I would like to make a brief open- 
ing statement of the facts as I think they will bear 
on the only legal issues I can find in the case. Will 
it he all right if I jot down a few dates on the 
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blackboard, your Honor, to help my thinking on 
these things? 

After some preliminary negotiations Mr. Jorale- 
mon came [15] to Tucson, Arizona, and on March 21], 
1956, a penciled suggested terms of option were 
drawn between Mr. Joralemon on the one hand and 
the Alberts on the other and was signed by the 
parties, suggested terms of option. 

The Court: Pardon me, Mr. McCarty. Is there 
any objection to counsel using the blackboard ? 

Mr. Dolph: No, your Honor. 

The Court: The reason I asked, we have had 
trouble with that in personal injury cases, some 
people want to use it in opening statements to the 
jury and I usually rule agaist it, but IT don’t want 
someone to say hereafter: Well, you permitted 
heretofore 


by stipulation, of course 

Mr. Bilby: Whatever suits your Honor’s con- 
venience. 

The Court: It is all right with me, but I don’t 
want to be misunderstood on it in the next personal 
injury case. 

Mr. Dolph: We will stipulate, your Honor. 

The Court: All right. 

Mr. McCarty: On the same day that that was 
done, Mr. Joralemon contacted his lawyers in Tuc- 
son, Arizona, to the end that they start to work 
on the title to the property. Mr. Bilby's firm was 
contacted on that day to start the work on the title 
situation, and in a matter of a few days it heeame 
apparent there was a substantial cloud on the title 
by virtue of the claims of what we will eall the 
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Uranium Company, it was a Utah outfit, Uranium 
Corporation of America, had a prior lease bond 
that was a substantial cloud on the title. That 
became apparent shortly after this was done, or 
about that same time. So there began a series of 
correspondence about how was the title to the land, 
and so forth, but the upshot of the whole thing was 
that Mr. Driscoll, who is a member of the firm—to 
help the Court, I will first point out that this deal 
was made on the following basis: Mr. Joralemon is 
a consulting mining engineer who has many clients. 
He knew about the property and it is his business 
to interest his clients in the property and he in- 
terested a company known as Homestake Mining 
Company in the property and they entered into 
it on a deal whereby ten per cent of the deal be- 
longed to Mr. Joralemon, ninety per cent of the 
deal belonged to Homestake Mining Company. That 
Mining Company maintains a firm of attorneys, 
who I understand to be their general counsel, mn 
Lead, South Dakota, and Mr. Driscoll is a member 
of that firm. At any rate, Mr. Driscoll came to 
Tucson, Arizona, April 28 of 1956, and he had dis- 
cussions with Mr. Conner, who was Mr. Albert’s 
attorney at that time, with reference to the deal, 
the cloud on the title and so forth. He presented 
Mr. Conner with a long formal contract on that 
date, telling him, ‘‘T want you to look this over and 
tell me what you think about it.’”’ And then he, 
Mr. Driscoll, went back to his hotel room that Sat- 
urday afternoon, the 28th of April, and in his hotel 
room he wrote out in handwriting the suggested 
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terms of a memorandum agreement modifying this 
former agreement, chiefly because of the cloud on 
the title, T beheve. That pencilled memorandum 
of his, together with a pencilled letter, he mailed 
to Charhe Conner that afternoon in Tucson. He 
wrote it down at the Pioneer Hotel. That is the 
first signed agreement; then April 28th of 1956 Mr. 
Driscoll wrote this suggested amendment. Mr. Con- 
ner went to work on the suggested amendment and 
drew up a memorandum agreement, which was 
signed by Mr. Albert May 16th in Tucson, Arizona. 
That is the second signed agreement. May 16th it 
was signed by the Alberts in Tucson, Arizona, and 
on the same day the signed copies, according to Mr. 
Driscoll’s instructions, were mailed to Mr. Jorale- 
mon in San Francisco, and on the same date a copy 
of it was mailed to Mr. Driscoll in Lead, South 
Dakota. That was May 16th of 1956. From that 
time on the total correspondence between the people 
was with reference with getting rid of the cloud on 
the title. Mi. Conner, incidentally, had in his hand 
a thousand dollars which had been left with him by 
Mr. Joralemon to pay to Mr. Albert as soon as this 
thing had been signed; and this thing was signed 
by Mr. Joralemon two or three days later, and on 
that date he told Conner he could release the thou- 
sand dollars and that was done. From then on we 
have mostly correspondence dealing with the title. 
Quiet title action was instituted in June of 1956. 
This agreement. which will be in evidence to the 
Court, provided the legal expenses would be paid 
by Mr. Joralemon, but they would be subject to 
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reimbursement by Mr. Albert under the language 
which is in the contract—I haven’t memorized it, 
but there is a provision made for the reimburse- 
ment of legal expenses which Mr. Joralemon would 
pay in that connection, it being agreed he would 
pay that expense. The suit was instituted in June 
and it was answered and it was sometime along 
about the middle of August that Mr. Conner got 
a call from Mr. Driscoll, or they got to talking 
somehow, and Mr. Driscoll indicated that they were 
quite anxious to get that cloud cleared up if they 
could, and did he, Conner, believe there was any 
way of settling the thing. And he, Conner, believed 
that there was a possibility and he called Danzey, 
who was an attorney in Salt Lake City representing 
Uranium. And he said, ‘‘We will take $10,000.”’ 
And I think that Homestake had indicated they 
might be willing to come up with five and there was 
a day or two there where there were extensive con- 
versations, finally getting together on a price of 
$4,000 to settle. It was settled in the middle of 
August and a check from Homestake Mining Com- 
pany, Lead, South Dakota office, in the sum of 
$4,000 was mailed to the order of Conner & Jones 
August 17th. That check was dated that day pay- 
able to the order of Conner & Jones for $4,000. 
There is the first legal question that the evidence 
is going to have to bear on, as to whether or not 
there is any [19] ambiguity in the contract as to 
whether or not $4,000 was legal expense, within the 
meaning of the contract. 
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The Court: What is your position on it? 

Mr. McCarty: I take the position on all the 
reported cases that it is not. There is no ambiguity 
and it is not legal expense. 

The Court: What is your position as to whether 
it is ambiguous, Mr. Dolph? 

Mr. Dolph: Whether it is ambiguous, we do not 
think it is ambiguous. 

The Court: Your position is it is legal expense 
under the contract? 

Mi. Dolph: Yes, sir. 

The Court: And reimbursable. And vour pusi- 
tion 1s it is not legal expense ? 

Mr. McCarty: It is not legal expense. 

The Court: All right. 

Mr. McCarty: Depending upon the Court’s dis- 
position to permit parol evidence on the deal, de- 
pending upon what vour Honor’s feeling on parol 
evidence on that point in the case. 

The Court: There is no basis for it now, vou 
have both agreed that it 1s not ambiguous, it is a 
matter of interpretation. 

Mr. McCarty: I can now set. forth to the Court 
what I will bring in by way of evidence if the 
Court elects to hear parol evidence on it. 

The Court: No, there is no argument. 

Mr. McCarty: The Court is not interested in 
parol evidence on that point? 

The Court: Not on that. 

Mr. McCarty: All vight, sir. At anv rate. that 
$4,000 payment was sent down here. The closing 
papers were prepared by Conner, forwarded to 2 
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bank for escrow August 30th, about thirteen days 
later. The case was actually settled early in Septem- 
ber, and on September the 18th, Conner and Jones 
sent to Homestake their final statement for expenses 
and attorneys’ fees. September the 18th the whole 
thing was gone, settled and even billed out the at- 
torneys, September 18th. And in Conner’s letter of 
September 18th to Mr. Driscoll sending his bill for 
having disposed of the matter, he said Mr. Albert 
is very anxious to get this deal signed up. I don’t 
know just how the various forms of the contract 
came down here, but I do know that the final 
executed draft was the result of about two amenda- 
tions of the original that had been submitted. I do 
know that a draft was sent down out of Lead, or 
brought down out of Lead, because Mr. Joralemon 
was here September 11th. September 11th Myr. 
Joralemon was here and he at that time with Mx. 
Albert sat down and the two of them went over the 
agreement that had been made. At any rate the 
agreement was finally executed by Mr. and Mrs. 
Albert September 21, and despite the fact that the 
quiet title action had not only been disposed of, but 
had been completely settled and billed out, the con- 
tract continued to refer to that old cloud on the 
title. I don’t know why, unless somebody didn’t 
have enough time to redo it. At any rate, it was 
signed here September 21 by Greenway Albert and 
his wife, it was mailed to Mr. Joralemon for signa- 
ture, he signed it and returned it without acknowl- 
edgement, it was sent back to him for acknowledge- 
ment, finally acknowledged October the 8th. That is 


vs. Ira B. Joralemon 103 


where we stood, all is well, and the payments 
started coming in. There were no payments made 
until the title was cleared up and when this thing 
was signed, then the next payment was made in 
September, | beheve September the 20th. 

All right. Now, T will put September 21 on the final 
contract (indicating on blackboard). Now, Novem- 
ber the 5th Mr. Joralemon wrote the letter to Mr. 
Albert, which will be in evidence, and in which he 
says: We are reluctantly foreed to surrender our 
lease. The $7,000 pavment which is due will be made 
and the quitelaim deed provided for a paragraph 
three of the centract will be forwarded as soon as 
practicable. That was the letter, it was mailed by 
Mr. Joralemon November 5th. November 6th the 
next day, out of the San Francisco office came two 
checks to Mr. Albert, one of them was for $1,000, 
which was the usual monthly rental; the other one 
was for $3,932.15, that being their idea of the $7,000 
payment after they had made thei adjustment 
under their theory of that $4,000. Now. the pro- 
and 


visions of the contract itself, paragraph three 
this begins to point out what to me is the second 
unportant legal question in the case. As a condition 
precedent to the right to terminate the contract, 
and this provision the evidence will show came in 
at Mr. Albert’s insistence, paragraph three of the 
contract says that they may surrender any time 
after the payment of the first quarterly payment 
of $7,000. The payment of that first quarterly pay- 
ment is a condition precedent to their right to 
terminate. And further that the notice shall be ac- 
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companied by a quitclaim deed. Those are the pro- 
visions of paragraph three. And an ambiguity 
arises because whoever drafted the contract literally 
hfted out of that agreement, which was another 
provision which now appears in the lease at para- 
eraph thirteen. It was bodily lifted out of the 
former agreement, or this portion of it was, and it 
contains another termination agreement in which 
no reference is made to the quitclaim deed. So that 
is the second legal question, your Honor has, is 
there a legal ambiguity there. I believe just as an 
insight that the Court will be satisfied that the am- 
biguity, if any, is easilv resolved and that the pro- 
visions of paragraph three requiring the first 
quarterly payment to be made is a condition prece- 
dent and requiring the deed, ave valid provisions of 
the contract. This was November 5th, came the 
letter from Mi. Joralemon. The quarterly payment, 
even on their theory hadn’t been made, but what 
is a day or two. In line with Mr. Dolph’s suggestion 
to the Court that they will show a lot of correspond- 
ence and conversation thereafter, they will not. 
They will show one telephone call from Mr. Albert 
to Mv. Joralemon, and the date of that call was No- 
vember 16th, and they will show one letter from Mr. 
jonner to Mr. Driscoll, the date of which is Novem- 
ber 21, period. That is all the calls and telephone 
calls they will point out to the Court, because that 
is all there were. On November the 5th we got the 
letter from Joralemon; November 16th Greenway 
Albert ealled Mi. Joralemon in San Francisco and 
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there were two things discussed, number one, he 
said: 1 would like to have the logs on your drilling 
down there, and number two, is they didn’t send 
me my money. Mr. Joralemon’s reply to that was: 
We will send you the logs and our attorneys are 
taking care of the money. That telephone call was 
November 16th. November the 21st, five days later, 
Mr. Conner addressed a letter to Mx. Dricoll saying 
that they had not sent the money and Mr. Albert 
would like to have it. They hadn’t sent any money. 
To that letter Mr. Conner got a very stern reply 
from Mr. Driscoll, dated November 26th, if my 
memory doesn’t fail me—I will put the original let- 
ter in. Mr. Driscoll wrote a very, [24] very stern 
reply to My. Conner, which the Court will have an op- 
portunity to read. The last line in that letter said: 
You will hear from us shortly. You will hear from 
us shortly. The evidence will show that we heard 
not one other single word from anvbody until Janu- 
ary the 3rd, we got a check in the mail from San 
Francisco from a seerctary of one of the offices up 
in there: Sorry we made a mistake, here is $1,200 
more. That letter will be in evidence. hat was 
mailed out of San Francisco; I think the letter was 
dated January 38rd, I am not sure. The draft was 
dated December 31. 

Now, the position we take 1s sunply this. that the 
payment, the quarterly payment was a condition 
precedent to the right to terminate and regardless 
of the position they take on that $4,000, bv their 
own testimony, taking their own theory of it, they 
didn’t paw what they had to pay as a condition 
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precedent to their right to terminate until January 
3, 1957. And the man who wrote the language, to 
wit, Driscoll, will testify to the court, at least he 
testified to me on deposition, that to his intendment, 
of his own language, the accurate payment was not 
made until January 3, 1957. And the position we 
simply take is that of course there had been no 
valid termination until the condition precedent had 
been complied with. After we got that letter of Janu- 
ary 3 there was a deathly silence pervaded the at- 
mosphere, Mr. Greenway Albert making various 
trips to Mr. Conner, pointing out to him [25] that 
he would certainly like to have his money, which was 
not forthcoming, and accordingly finally on Apyril 
16th, Mr. Conner wrote a letter to Mr. Joralemon 
saying that he couldn’t understand why they weren't 
living up to their contract, in effect. It went on for 
several pages, and that letter was written April 
16th. To that letter we received absolutely no reply 
and one month later, May 16th, Mr. Conner wrote 
them again, saying: Would you mind replying to 
our letter. May 21st we got an answer from Mr. 
Joralemon saying: Well, My. Driscoll should have 
been in touch with you before now, but surely he 
will be in touch with you soon. And the next thing 
we know they got in touch with us by suing us nine 
days later. At all times under this contract the min- 
ing company had the benefit of a provision whereby 
they could avoid any position of being in default 
on the payment of money by a simple expedient of 
going down and depositing in a local hank that 
amount of money, thereby curing any position of 
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default with respect to the payment of money. It 
was that precise provision of the contract they 
availed therselves of when they filed this suit and 
deposited the $23,000, so they could avoid the posi- 
tion of continuing to be in default. 

Mr. Buby: Your Honor, are we going to argue 
the case now or state the facts? 

The Court: You are getting into argument. 

Mr. McCarty: All right. At any rate the [26] 
legal points are what I am trying to get into. That 
in a nutshell is what the facts of the case are and 
the legal positions we hold and I think the lawsuit is 
just that simple. 

The Court: I may say to counsel that 1 have 
been helped by the statements. | think it was time 
well spent. 


IRA Bb. JORALEMON 
called as a witness herein, having been first duly 
sworn, testified as follows: 


Direct Examination 
By Mr. Dolph: 


Q. Will you state your full name, please? 
A. Ira B. Joralemon. 
Q. You are the plaintiff in this action? 
A. Iam. 
Q. Where do you lve, Mr. Joralemon? 
A. My home is in Berkeley, California; my office 
in San Francisco. 


(Plaintitf’s Exhibit L marked for identifica- 
tion.) 
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Q. (By Mr. Dolph): I hand you Plaintiff’s Ex- 
hibit 1 for identification, Mr. Joralemon. Would 
you examine that and state whether your signature 
is affixed to it? AY Tt 1s: 

Q. You recognize the other signature? [27] 

A. I recognize that, yes. 

Q. Who is that? 

A. Mr. and Mrs. Albert. 

Q. And that was executed by you and the Al- 


berts on what date? A. March 21st, 1956. 
(Plaintiff’s Exhibit 2 marked for identifica- 
tion.) 


Q. (By Mr. Dolph): TI hand you Exhibit 2 for 
identification and ask vou to examine it and state 
whose signatures are affixed to it? 

A. Mr. and Mrs. Albert and my own signature. 


(Plaintiff’s Exhibit 3 marked for identifiea- 
tion.) 


Q. (By Mr. Dolph): Would you do the same 
with regard to Exhibit 3 for identification ? 

A. That is also signed by Mr. and Mrs. Albert 
and myself. Do you want the date? 

Q. No. Can vou tell me when you and the Al- 
berts signed Exhibit 3 for identification ? 

A. The Alberts signed on September 21, 1956. 
I had it acknowledged on October 8th, 1956. 

Mr. Dolph: I offer all these in evidence. 

Mr. McCarty: Is 2 fox identification the memo 
of May 16th? 

Mr. Dolph: Right. 
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Mr. McCarty: FT have no objeetion, your [28] 
Honor. 

The Court: ‘They all may be received as 1, 2 and 
3 in evidence. 


(Plaintiff’s Exhibits 1, 2 and 3 marked im 


evidence. ) 


PLAINTIFF’S EXHIBIT No. 1 


Tueson, Arizona, 
March 21, 1956. 
Ah 


Suggested Terms of Option 


From H. Greenway Albert and wife to Ira B. 
Jovalemon or lis Assignees 011 35 claims of the 
Cornelia Group, named Cornelia No. 1 to No. 35, 
elusive, and the Corneha Extension A, B, C 
and D Claims. 


1. Joralemon is given 3 months for preliminary 
exploration for $1,000 per month paid to Greenway 
on the first of every month, starting April 1, 1956. 


2. At the end of 3 months Joralemon shall pay 


$7,000 1n addition to $1,000 per month. These $1,000 
per month payments continue. 


3. Beginning at the end of 6 months, Joralemon 
shall pay $7,000 at. the beginning of every 3 months 
period, in addition to the $1,000 per month pav- 
ments, which shall continne. These such additional 
$7,000 payments, together with the regular $1,000 
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per month payments, will hold the option for 15 
months from April 1, 1956. 


4. At the end of 15 months Joralemon shall pay 
$75,000, and the monthly payments of $1,000 per 
month shall cease. 


5. Beginning 18 months from April 1, 1956, 
Joralemon shall pay $50,000 at the start of every 
succeeding three months period. These quarterly 
payments, together with a fina] payment of a smaller 
amount, shall continue until all payments by 
Joralemon or lis assignees to Albert shall total 
$2,000,000, at which time full title to the property 
shall be transferred to Joralemon, with no further 
obligation to Albert. 


6. This is an option to purchase and not an 
aereement to purehase, and Joralemon may sur- 
render the option at any time with no obligation 
save for payment for labor, materials, etc., already 
incurred by him. 

7. Albert will try to obtain the best possible 
option terms on the Hunter or Copper Giant group 
of claims, and will assign this option to Joralemon. 

8. A formal contract will be dvawn embodying 
the above terms. 

Approved in principle, March 21, 1956. 

/3/ H. GREENWAY ALBERT, 
/3/ MRS. H. GREENWAY ALBERT, 
/3s/ IRA B. JORALEMON. 


Admitted in evidence February 21, 1958. 
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Memorandum Agreement 


This Memorandum Agreement, made and entered 
into this 16th day of May, 1956, by and between H. 
Greenway Albert and Maja Greenway Albert, hus- 
band and wife, hereinafter referred to as Parties 
of the First. Part, and Ira B. Joralemon, herein- 
after referred to as Party of the Seeond Part, 


Witnesseth : 


Whereas, the parties hereto did on March 21, 
1956, enter into a preliminary agreement regarding 
certain unpatented mining claims situated in the 
Ajo Mining District, Pima County, Arizona, being 
thirty-five mining claims of the Cornelia group, 
named Cornelia No. 1 through Cormelia No. 35, in- 
clusive, and the Cornelia Extension A, B, C and D 
claims ; and 


Whereas, the parties hereto are agreeable that 
that certain preliminary agreement, dated March 
21, 1956, be modified as hereinafter set forth. 


Now, Therefore, 1n consideration of the sum of 
$1.00 in hand paid by cach party to the other, the 
receipt whereof is hereby acknowledged, it is hereby 
mutually agreed by and between the parties hereto 
as follows: 


1. That said preliminary agreement dated Mareh 
21, 1956, be modified in the following respects: 
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(a) That the party of the second part shall, 
upon the execution of this agreement, pay to the 
parties of the first part the sum of $1,000.00, heing 
the sum which the party of the second part was to 
pay to the parties of the first part under paragraph 
1 of the agreement of March 21, 1956. 


(b) That the party of the second part pay to 
the parties of the first part, on or before June 1, 
1956, the additional sum of $1,000.00, whieh sum is 
the sum to be paid by the party of the second part 
to the parties of the first part on May 1, 1956, in 
accordance with the agreement dated Mareh 21, 
1956. 


(©) The parties hereto recognize that there are 
certain title defects in the claims described and the 
party of the second part desires that the parties of 
the first part clear title to said mining claims 
against the Uranium Corporation of America and 
Mr. and Mrs. John H. White, Jx., either by means 
of securing quit claim.deeds from said persons or 
by bringing suit to quiet title against them. Said 
quit claim deeds or ultimate judgment in a court 
action shall be in a form satisfactory to the party 
of the second pait. If said title defects are not 
cleared in a manner satisfactory to the party of the 
second part within a period of two years from the 
date of execution hereof, then all rights under this 
agreement and any other agreement between the 
parties hereto concerning the aforesaid claims are 
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Plaintiff’s F!ixhibit No. 2—(Continued) 
terminated. The party of the second part agrees to 
assume and to pay all necessary legal expenses and 
court costs in connection with clearing title to said 
claims. If the parties of the first part bring suit to 
quiet title against any party suggested by the party 
of the second part or his counsel, the parties of the 
first part shall be deemed to have compled with 
the provisions hereof when the ultimate judgment is 
entered quieting title against said party. 


(d) The party of the second part reserves the 
night, however, provided he has given ninety days’ 
prior written notice to the parties of the first part, 
to withdraw from this agreement and any other 
agreement between the parties hereto concerning the 
aforesaid claims at any time, upon executing and de- 
hvering to the parties of the first part quit claim 
deeds m and to said mining claims, and provided 
further the party of the second part has paid all 
of the aforesaid legal expenses and costs to the date 
of withdrawal. The party of the second part agrees 
to do and pay for the necessary assessment work for 
the year July 1, 1956, to July 1, 1957, unless he has 
withdrawn from this agreement and any other agree- 
ment as hereimbefore provided and provided that 
said withdrawal is dated not later than April 1, 
1957. Any notice of withdrawal shall be sent regis- 
tered mail to the parties of the first part at Tomb- 
stone, Arizona. 


(ec) Any legal expense incurred incident to the 
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foregoing and paid by the party of the second part 
shall be deducted from future payments to the 
parties of the first part, prorated over one year’s 
payments as they become due under the terms of the 
agreement of March 21, 1956. 


(f) The provisions of paragraph 7 of the agree- 
ment. dated March 21, 1956, are hereby terminated 
and cancelled. 


(2) <All references in the Memorandum Agree- 
ment of March 21, 1956, to the date ‘‘ April 1, 1956”’ 
shall be deemed to mean instead the date upon which 
the parties of the first part have either secured quit 
elaim deeds or judgment hereinabove set forth ac- 
ceptable to the party of the second part. All refer- 
ences therein to payments being due at the end of 
three or six ot fifteen months shall be deemed to 
mean at the end of three or six or fifteen months, 
as the case may be, after the parties of the first part 
have received the quit claim deeds or judgment re- 
ferred to above satisfactory to the party of the 
second part, it being the intention of the parties 
hereto that the next payment shall be due on the 
date of securing the aforesaid deeds or judgment. 
Notwithstanding anything contained herem to the 
contrary, the first quarterly payment shall be made 
Within sixty days after securing the aforesaid 
deeds or judgment and the remaining quarterly 
payments should be made every three months there- 
after. 
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(h) The party of the second part shall not be 
entitled to possession of said mining claims until he 
has accepted title thereto. 


G) The parties hereto agree to execute a formal 
agreement involving the Memorandum Agreement 
of March 21, 1956, as herein modified. 


2. Exeept as herein modified, the Memorandum 
Agreement dated March 21, 1956, shall remain in 
full force and effect. 

The benefits of this agreement and al] other 
agreements between the parties hereto concerning 
the claims above mentioned shal] inure to the benefit 
of the heirs, personal representatives or assigns of 
the parties hereto. 


In Witnesseth Whereof, the parties hereto have 
executed this Memorandum Agreement on the day 
and vear first above written. 


/s/ H. GREENWAY ALBERT, 


/s/ MAJA GREENWAY ALBERT, 
Parties of the First Part. 


/s/ IRA Bb. JORALEMON, 
Party of the Second Part. 


Admitted in evidence February 21, 1958. 
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Lease and Option to Purchase 


Whereas the parties hereto did on March 21, 1956, 
enter into a preliminary agreement regarding cer- 
tain unpatented mining claims situated in the Ajo 
Mining District, Pima County, Arizona, and 
Whereas that certain preliminary agreement was 
modified by a memorandum agreement dated May 
16, 1956, and Whereas the parties hereto are agree- 
able that the preliminary agreement of March 21, 
1956, as amended by the agreement of May 15, 1956, 
may be modified in certain respects by this Lease 
and Option to Purchase Agreement. 


Now, Therefore, this lease and option to purchase 
entered into as of the Ist day of June, 1956, by and 
between H. Greenway Albert and Maja Greenway 
Albert, hushand and wife, of Tombstone, Arizona, 
the lessors and optionors (hereinafter called less- 
ors), and Ira B. Joralemon of San Francisco, Cali- 
fornia, the lessee and optionee (hereinafter called 
lessee), shall supersede all previous agreements upon 
the following terms and conditions, 


Witnesseth: 


1. The Lessors, for and in consideration of the 
payments hereinafter stated and the covenants and 
agreements on the part of the Lessee to be kept and 
performed as hereinafter set forth, hereby lease unto 
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the Lessee, the following named unpatented mining 
claims, location certificates of which respective nnn 
ing claims are duly filed for record in the office of the 
County Recorder of Pima County, Arizona, to 
which records reference is hereby made for more ac- 
curate, complete and detailed description of said 
claims, and the descriptions of which as set forth 
and contained in said records are hereby adopted 
and made a part of this instrument as thongh fully 
Incorporated herein at leneth: 


Name of Claim Recorded in 
Book NNN at Page 
Coimeloa, tension ................, 595 
Comiclia MxtensionB................. 534 
Cofiielia Jintensioit’ Ce... 2a... os oe 523 
CormehaMxtension DW......... 0m. Dae 
@immecliagNo. 1....................8) 326 
OMmueliapNOe 2 . 2... ss ceeees css snl 32% 
Wommchia No. 3 2. .i..5..0.-.---.-0 004 328 
Wome WAIN: 4 ce cc cee. vue B29 
Wommelie NO. 6D we... ee cen 330 
Wemmeliogo, G ........... coc ee me, 3B 
Commelina Wo. 7 .om.................. 352 
Comnclig@gMon S ....................,, 335 
Commclia Wow 0 .4)................ oot 
COMI hi) a 235 
OommenagNol..... ee. cece ee, 336 
CommmetiamNo. Ww... ... cae 33 ( 
Wommeliaeyo 13 ...........5.....2 06, Bats) 


CUP MO. de... .. oot 
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@ornelia.No. 15 ....9e 2 340 
Cornelia No. 16 ......4.......... .—e 
Comelia Noo 222°. 342 
Cornclia NOMS™. a 343 
CorncliaiNe 19%... 0 a 344 
Cornelie®o. 20: 2... a. eee 345 
Cornelia No. 28...) an eee 346 
CorneltaeNo.22 =.me....00.... aa 347 
Cornelia®No 23 000.000. 348 
Cofirelia’ Mo. 24... 2 Saee 349 
Cormeen. 25 ............65. a 350 
Cofielmagiio. 26 ................ Bo! 
Cotnela No. 27 ...............) 00 Ba2 
Comienn No. 28 ....... ae Bo 
Corea No. 29 ........ eee 354 
CoptieliagNo. 30 .... 2a oe 355 
ComielicaNo. 31 .... 2a... 356 
Ganteliogiioe32 ..... ae... .am 3a 
CotiighieiNo.33 .... eee... 250 
Coane No. 3¢ .... ae... 359 
ComneliagNo.35 ..)gaee:...... 360 


together with all veins, lodes and mineral deposits 
in said mining claims, including the dips, spurs, 
shoots and angles thereof, and any and all shafts, 
adits, tunnels or other mining workings on the 
demised claims, with the sole and exclusive posses- 
sion thereof during the life of this lease, with the 
sole and exclusive right to prospect, explore, ex- 
amine, search, sample, test, mine and extract there- 
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from any and all ores, minerals and metals, and to 
place buildings, equipment, machinery, tools, rails 
and improvements thereon at the Lessee’s sole dis- 
cretion. 


2. ‘This lease shall commence as of the Ist day of 
June, 1956, and shall expire March 31, 1976, unless 
sooner terminated in the manner hereinafter pro- 


vided. 


3. Notwithstanding the provisions of paragraph 
(2) hereof, the lessee may at any time after pay- 
ment of the first quarterly payment of Seven Thou- 
sand Dollars as hereinafter set forth, surrender this 
lease by giving notice in writing thereof to the 
lessors, accompained by an executed and acknowl- 
edged quitclaun deed extinguishing all nehts of the 
lessee hereunder and relinquishing to the lessovs the 
demised properties. Upon delivery of such notice 
and deed and the relinquishment of all the demised 
properties, all mghts and obligations of the parties 
hereto not then aecrued shall cease and terminate. 
The Lessee agrees to do the necessary assessment 
work from year to vear unless he has withdrawn 
from this agreement, and provided that such with- 
drawal shall not be dated between April Ist and 
July Ist of any year unless the assessment work 
for that year has been completed. Any notice of 
withdrawal shall be sent by registered or certified 
mail to the Lessors at Tombstone, Arizona. 
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4, Lessors agree to furnish Lessee access to such 
abstracts, deeds and other evidences of title as may 
be in the Lessors’ possession or control and to co- 
operate with the Lessee, at Lessee’s option and ex- 
pense, to have such abstracts brought down to date 
and to take such steps and proceedings to perfect 
title as Lessee shall deem advisable. Lessors agree, 
but at the expense of the Lessee, promptly and 
diligently to complete the valid location in aecord- 
ance with the laws of the United States and of the 
State of Arizona and to the satisfaction of the 
Lessee, of such of the hereinbefore named mining 
claims as the Lessee shall request in writine and to 
post and file m the proper pubhe offices and in the 
names of the Lessors, such notices of location and 
amended notices of location as the Lessee may deem 
advisable, and to erect such location monuments, 
stakes and posts for the purpose of defining the 
boundaries of such claims as located or amended, 
and sink such discovery shafts as may be required 
by the Lessee, but all-at the sole expense of the 
Lessee. 


5. Lessors further represent and agree that the 
properties covered by this Lease and Option to 
Purchase, and each of them, are free from all liens 
and encumbrances of every nature and description, 
and during the period thereof the Lessors agree to 
protect said properties from any and all liens 
and/or the possibility thereof, except such as may 
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arise from the acts of the Lessee on said properties, 
and not to encumber any of said properties. 


6. The Lessee during his possession of said 
properties agrees to protect all of said properties 
against all claims of labor and material men and 
against all liens and liabilities arising out of his 
acts upon any of said properties. The Lessor shall 
have the right to enter the property at any reason- 
able time for inspection thereof and development 
reports shall be available to lim. Lessee also agrees 
to post the hen notices on the property as required 
by the laws of Arizona. Lessee also agrees that in 
any drilling done on the property where drill hole 
casings are required, to leave said casings in said 
holes until Lessors have been paid a total sum of 
Twenty-five Thousand Dollars ($25,000) under the 
terms of payment set forth herein; after said sum 
has been paid, Lessee may pull or leave casing in 
their discretion. 


iG 


The parties hereto recognize that there are 
certain title defects in the claims described, and 
Lessee desires that Lessors clear their title to said 
mining claims against the Uranium Corporation of 
America and Mr. and Mrs. John H. White, Jr., 
either by securing quiteclaim deeds from them or 
quieting title. Such qauitclaim deeds or ultimate 
judgiment in a court action shall be in a form satis- 
factory to Lessee. If said title defects are not 
cleared in a manner satisfactory to Lessee within a 
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period of two years from the date hereof, then all 
rights between the parties hereto under this agree- 
ment shall be terminated. Any legal expense incident 
to the foregoing paid by Lessee shall be deducted 
from future payments to Lessors, pro rated over one 
year’s payments as they become due. 


8. In consideration for the lease hereunder, the 
Lessee shall pay to the Lessors the following 
amounts: 


(A) The sum of Two Thousand Dollars ($2.- 
000.00) heretofore paid and receipt of which amount 
is hereby acknowledged by Lessors. 


(B) The sum of One Thousand Dollars ($1,- 
000.00) each month for fourteen (14) additional 
months commencing on the date Lessors secure the 
quit claim deeds or quiet title judgment satisfactory 
to Lessee as referred to above. 


(C) The sum of Seven Thousand Dollars ($7,- 
000.00) on or before November 8, 1956. 


(D) Three additional payments of Seven Thou- 
sand Dollais ($7,000.00) each shall be made three 
(3). six (6), and nine (9) months, respectiveljguarter 
the date upon which the payment referred to in 
subparagraph (C) shall be due. 


(E) The sum of Seventy-five Thousand Dol- 
lars ($75,000.00) one vear after the date upon which 
the payment referred to in subparagraph (c) shall 
be due, and 
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(KF) The sum of Fifty Thounsand Dollars ($50,- 
000.00) shall be be paid fifteen (15) months after the 
date upon which the payment referred to in sub- 
paragraph (C) shall be due, and each and every 
three (3) months thereafter until the total sum 
of Two Milhon Dollars ($2,000,000) shall have been 
paid by the Lessee to the Lessors, provided, how- 
ever, that the last payment hereunder shall be such 
sum smaller than Fifty Thousand Dollars ($50,000) 
as Shall be necessary to equal the above aforesaid 
total of Two Million Dollars ($2,000,000). 


9. If at any time there be more than four parties 
entitled to payments hereunder, Lessee may with- 
hold payments thereof unless and until all parties 
designate, in writing, in a recordable instrument to 
be filed with Lessee, a common agent to receive all 
payments due to them hereunder, and to execute 
division and transfer orders on behalf of said parties 
and their respective successors in title. 


10. Lessee will not hold Lessors liable for any 
injury to or death of persons or loss of or damage to 
property by fire, water, wreck or other casualty 
occurring upon the demised properties arising from 
the existence, maintenance or operation of ma- 
chinery, equipment, excavations or mine workings 
or occupation of the premises under this lease by 
Lessee, and Lessee shall release and discharge. and 
agree to indemnify and save harmless Lessors 
and each of them from and against any and all 
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claims, lability, demands, causes of action, judg- 
ment, costs, expenses and attorneys’ fees arising or 
erowing out of injury to or death of persons, or 
loss or destruction of or damage to property from 
any cause resulting directly or indirectly from the 
operations of the Lessee upon the demised properties 
or its occupancy thereof, or from the use of said 
properties by the Lessee. 


11. All mines on said premises shall be opened, 
used and worked in such manner only as is usual 
and customary in skillful and proper mining opera- 
tions and so as not to do. cause or permit any uh- 
necessary or unusual permanent injury to the mine 
or any improper interference or hindrance in the 
subsequent operation of said mine or mines; pro- 
vided that, subject to the said requivements, the 
Lessee may from time to time use and employ such 
methods of mining as to the whole or any part of 
the ore upon said property, or under any portion 
thereof, as he may desive or find most profitable 
and economical, or may, when he deems it necessary 
or desirable, discontinue operations entirely so long 
as he shall well and truly meet his obligations to 
perform assessment work and make the payments 
required hereunder ; and provided further that noth- 
ing contained in said lease shall require the Lessee 
to mine, preserve or protect in his mining opera- 
tions any ore which, under good mining practices, 
cannot be mined and shipped at a pyrofit to the 
Lessee at the time encountered. 
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12. The Lessee shall agree to pay any and all 
lawful public taxes and assessments, whether gen- 
eral, specific, or otherwise, that may be levied against 
his mining equipment and property during the 
period of said lease, and shall also agree to pay all 
taxes, State or Federal, which may become due on 
account of his mining operations or his occupancy 
of said properties, except taxes accruing by reason 
of any payments made to the Lessors. 


13. Lessee shall agree npon termination of the 
lease’ trom anv cause (other than by Teasén of 
transfer of title to the demised claims to the Lessec) 
to immediately and peaceably surrender possession 
of the leased property to the Lessors and the work- 
ings on said properties shall be left as accessible as 
is required by good mmime practices, and Lessee 
shall have ninety (90) days after any such termina- 
tion or surrender in which to remove all engines, 
tools, machinery, buildings, structures, railroads, or 
mine tramways, and all other property of every 
nature and description erected, placed or situated on 
the premises by him. It shall be further agreed 
that said lease may be terminated at any time by the 
Lessee as to all or any portion thereof by giving the 
Lessors written notice of such intention, and that 
upon termination or surrender the Lessee will, 
upon the request by the Lessors, execute and record 
in the appropriate public office a formal release and 
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discharge evidencing such termination, provided 
that payments hereunder shall continue as provided 
hereunder until the lease shall have been terminated 
as to all of the demised properties. 


14. Tf the payment provided for herein be and 
remain unpaid after the days and times specified or 
if the Lessee shall fail to keep any of the other 
conditions in said lease expressed, and if any such 
failure shall continue for thirty (30) days after 
written notice from the Lessors specifying any such 
default, then and in that event the Lessors may im- 
mediately enter upon and take possession of the 
leased premises and any ores thereon, and declare 
the lease terminated. It shall be agreed, however, 
that any default claimed and noticed against Lessee 
as respects the payment of money can be cured by 
the deposit in escrow in a reputable bank or trust 
company of the amount in controversy, subject to 
notice of such deposit to Lessors, and to remain 
escrow until decision by court or arbitrators as the 
parties mav elect. 


15. If Lessee shal] be delayed or prevented from 
performing the obligations under this Lease and 
Option to Purchase, on his part to be performed, by 
reason of any act of God, strike, or threat of strike, 
sabotage, fire, flood, weather or other act of nature, 
war, insurrection or mob violence, inability to secure 
labor or materials, equipment or supplies, delay 1m, 
interruption of or inability to secure transportation, 
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Plaintiff’s exhibit No. 3—(Continued) 
orders or restrictions, regulations or requirements 
of the Federal or State government relating to man- 
power, materials or supplies, mining operations or 
otherwise, unavoidable casualties, injunction or 
other legal proceeding, or any cause, act or o¢- 
currence beyond the control of the Lessee, whether 
of the same or of a different kind or character 
than those hereinbefore mentioned, then and in such 
event the Lessee shall be excused from the perform- 
ance of its obligations and payments as provided 
herein shall be suspended under this lease during 
such period of delay and any such delay shall iot 
be deemed a breach of this lease nor shall it De 
deemed a default on the part of Lessee. The Lessve 
agrees to use all reasonable diligence to remove any 
such cause of disability as may occur from time to 
time. 


16. The Lessee shall have the option, exercisable 
at any time during the term of the lease hereunder. 
to purchase all of the demised claims, provided this 
agreement is in full force and effect. Said option 
shall be exercisable by a notice in writing thereof 
to the Lessors. The purchase price shall be the 
amount of Two Million Dolats ($2,000,000) on which 
sum shall be credited all payments theretofore made 
by the Lessee to the Lessors hereunder. The balance 
of said purchase price shall be paid to the Lessors 
upon delivery of good and sufficient deeds for the 
demised properties conveying good and merchanta- 
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Plaintiff’s Exhibit No. 3—(Continued) 
ble title thereto, free of all liens and encumbrances 
and subject only to the paramount title of the 
United States. 


17. When the total payments theretofore made 
by the Lessee to the Lessors under this Lease and 
Option to Purchase shall total the amount of Two 
Million Dollars ($2,000,000) title to the demised 
properties shall be transferred to the Lessee, and 
the Lessors agree to execute in favor of the Lessee 
good and sufficient deeds for the demised properties 
conveving good and merchantable title thereto, free 
of all hens and encumbrances and subject only to 
the paramount title of the United States. 


18. Any notice required or permitted to be given 
hereunder (ineludinge notice of the exercise of any 
option) shall be considered as delivered seventy- 
two (72) hours after the same shall have been de- 
posited in the United States mail, duly registered or 
certified with postage thereon prepaid, addressed, if 
to Lessee, to Iva B. Joralemon, ¢/o Homestake Min- 
ing Company, 100 Bush Street, San Franciseo 4, 
California, and if to Lessors to H. Greenway Albert 
(who is hereby designated as the representative of 
the Lessors), Tombstone, Arizona, or in the event 
of the death of said Lessors’ representative, then to 
both the Lessors undersigned, thei heirs or legal 
representative, at ‘Tombstone, Arizona. Lessee, Les- 
sors and the Representative of Lessors may change 
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Plaintiff’s Exhibit No. 3—(Continued ) 
said addresses upon written notice given to the 
other party hereto. 


19. This Lease and Option to Purchase shall 
inure to the benefit of and be binding upon the 
respective heirs, administrators, executors, and as- 
signs of the parties hereto. Lessee may assign his 
night and obhgations hereunder. 


20. The relationship hereby created between the 
parties is that of landlord and tenant or. in the 
event that title to the properties shall pass to the 
Lessee hereunder, that of buver and seller, and not. 
of ¢o-partnership or joint venture. 

21. The parties hereto agree to execute any and 
all documents and agreements which shall be neces- 
sary fully to carry out the provisions of this Lease 
and Option to Purchase. 

In Witness Whereof, the parties have executed 
this Lease and Option to Purchase as of the date 
first herembefore written. 

/s/ H. GREENWAY ALBERT, 
/s/ MAJA GREENWAY ALBERT, 
Lessors and Optionors. 


/s/ IRA B. JORALEMON, 
Lessee and Optionee. 
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State of Arizona, 
County of Cochise—ss. 


This instrument was acknowledged before me 
this 21st day of September, 1956, by H. Greenway 
Albert and Maja Greenway Albert, husband and 
wife. 

[Seal] /s/ CHARLES E. CONNER, 

Notary Public. 
My Commission expires: March 16, 1958. 


State of California, 
City and County of San Francisco—ss. 


This instrument was acknowledged before me this 
8th day of October, 1956, by Ira B. Joralemon. 


[Seal] /s/ ALICE McCUE, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


My Commission Expires May 5, 1958. 


Admitted in evidence February 21, 1958. 


Q. (By Mx. Dolph): In connection with Ex- 
hibit 3 in evidence, paragraph seven refers to cer- 
tain title defects. Are you familiar with the activity 
that took place in connection with those title de- 
fects? 
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A. Moderately familiar, not all the details, but | 
followed the general procedure. 

Q. You know you had Mr. Conner institute an 
action ? A. Correct. 

Q. And that you assumed the expenses, his at- 
torney’s fees and court costs? 

A. That was correct. 

Q. And all other legal expenses ? A. Yes. 

Q. After the execution of your original agree- 
ment, did you, your agents or independent con- 
tractors go in and explore the mining property re- 
ferred to in those agreements? 

A. We did, after the title was cleared. We did 
not do the actual exploration until the title was 
cleared. 

Q. When you refer to the title being cleared, 
vou are referring to the defects of title referred 
to m paragraph seven of the agreement? 


A. That is true. [29] 

Q. Your White and Uranium Company? 

me 6«6hat is true. 

Q. When is it you went in and started your 
work? 


A. It was approximately—may I refer to the 
memorandum ? 

Mr. Dolph: Do you have any objection, Mr. Me- 
Carty? 

Mr. McCarty: No, I haven’t any objection. 

The Witness: It was approximatelv—it was in 
the last week in September, close to the Ist of 
October. 
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Q. (By Mr. Dolph): Can you tell the Court ap- 
proximately what the work was that you did? 

Mr. McCarty: I object on the ground it is im- 
material, save insofar as it is intended to prove 
that they did enough work to comply with the 
contract, to do the assessment work, and as to that 
point I will stipulate that they did that much work. 
Aside from that it is immaterial what they did on 
the premises. 

Mr. Dolph: It is materia] as to the good faith 
of the tenant, your Honor. 

Mr. McCarty: That isn’t an issue in the case. 

The Court: I wouldn’t see the materiality of 
that. There is no question of good faith here, is 
there, Mr. McCarty ? 

Mr. McCarty: Sir? 

The Court: As I understand, you are not ques- 
tioning the good faith? 

Mr. McCarty: No. I will stipulate they went in 
and [80] did all the work the contract required 
them to do. 

My. Dolph: Will you stipulate proper assess- 
ment work affidavits were filed? 

Mr. McCarty: JI will stipulate that they con- 
formed exactly with the contract in respect to the 
manner in which they drilled the holes, left the 
holes and did the assessment work. 

Myr. Dolph: All right. 

Q. (By Mr. Dolph): On or about the 4th of 
November, what were your findings on these prop- 
erties ? 
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A. We found absolutely no ore. The geological 
theory on which the work was based was partly cor- 
rect, but we didn't find any ore. 

Q. Did vou have any correspondence with Mr. 
and Mrs. Albert in connection with that on or 
about that date? 

Mr. McCarty: What date are you referring to, 
Mr. Dolph? 

Mr. Dolph: I said November 3rd or 4th. 

A. T wrote Mr. Albert, T believe it was Novem- 
ber 5th, teltmg him T was sorry we hadn't found 


any ore 

My. MeCarty: One moment, Mir. Joralemon. 
Your Honor, I think that what you said will ap- 
pear from the letter itself. I think the question has 
been answered, if the Court please, when he testified 
he wrote them on November 5th. 

The Court: I think, Mr. Joralemon, counsel is 
going [31] to show vou your letter now. 


(Plaintiff’s Exhibit 4 marked for identifica- 
tion. ) 


Q. (By Mr. Dolph): Handing vou Exhibit 4 
for identification, is that the letter you have re- 
ferred to? A. That is the letter. 

Q. Can you tell us from looking at that when it 
was you mailed that to Mr. and Mrs. Albert? 

A. On November 5th, 1956. 

Mr. Dolph: Offer Exhibit 4 into evidence. 

My. McCarty: No objection. 
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The Court: It may be received as Exhibit 4 in 
evidence. 


(Plaintiff’s Exhibit 4 mai‘ked in evidence.) 


PLAINTIFF’S EXHIBIT No. 4 


November 5, 1956 
Mr. H. Greenway Albert, 
P. O. Box 246, 
Tombstone, Arizona. 


Dear Greenway: 


As we have found no ore in five drillholes on 
vour Cornelia group of claims, I am reluctantly 
forced to surrender the lease and option to me on 
the 39 claims in the Ajo nuining district that was 
signed by you and Mrs. Albert on September 21, 
1956. The $7000 payment due on November 8, 1956, 
will be paid when due, and the quitclaim deed 
specified in Paragraph 3 of the contract will be sent 
to you as soon as practicable. 


While we found a little lean disseminated copper 
hearing porphyry in one hole, our drilling proved 
that in most of the area either deep fanglomerate 
or barren pre-Cambrian nucaceous quartzite under- 
lie 100 to 200 feet of alluvium. There is not room 
for a Yaluable ore body between these two barren 


formations. 
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I am sorry we did not have better luck in the 
exploration. 


Yours sincerely, 


/s/ IRA B. JORALEMON. 
IBJ:B 


ec: Mrs. Maja Greenway Albert 
Mr. Charles E. Conner 
Dr. D. H. MeLaughlin 
Mr. Kenneth C. Kellar 


Admitted in evidence February 21, 1958. 


Q. (By Mr. Dolph): You did move off of the 
property covered by the agreements, did vou not, 
My. Joralemon ? A. Tmmediately. 

Q. About when was that? 

A. About the 4th of November. 

Q. Have vou ever been back on the properties 
since then? A. Never have. oe 

Q. Did vou have any contact with Mr. Albert 
shortly after vou had written this letter of No- 
vember Sth? i omlieicl, 

Q. What kind of contact was that? 

A. He telephoned to me [32] 

Q. Approximately when ? 

A. Approximately November 16th or 18th. 

Q. Do you know his voice over the telephone ? 

ee 1 do. 
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Q. Would you relate to us what that conversa- 
tion was, as nearly as you can reeall it? 

A. He first asked me if I would send him copies 
of the logs of the holes, giving the results of this 
exploration work; and I said I would be glad to 
do so. And he also said that he did not think that 
he had been paid the right amount under the con- 
tract, the right payment that was due early in 
November, the quarterly payment; and I said that 
that was a legal matter to decide how much of the 
expenses of clearing the title from Uranium Corpo- 
ration could be deducted, and that I couldn’t pass 
on that. 

Q. Was there any discussion between you as to 
his receipt of vour letter of November 5th? 

A. He mentioned the fact that he had received 
it and was sorry we hadn’t found ore. 

Q. Did he request from vou any release or 
quitelaim deed to those mining claims? 

A. He did not. 

Q. Has he ever at any time since then made 
such a request? : 

A. ‘Ehrough Mr. Conner in April, I think it was, 
April [33] the following year. 

Q. Of 1957? A. 195% 

Q. But up until that time? A. No word. 

Q. You have never received such a demand or 
request ? 

A. Not only that, but I didiiot know @iiaieeihe 
quitelaim deeds had not been sent. 

Q. Did you in your discussion with Mr. Albert, 
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did he tell you anything to the effect that it was 
his position that until the deed. or release had been 
received by him there would be no termmation on 
the lease and option? 

Mr. McCarty: I object to his leading the wit- 
ness. The witness has already testified to what the 
conversation was and | don’t see any purpose to 
be served in a bunch of leading questions as to what 
was not said. 

The Court: The question is leading. 

Mr. Dolph: I will withdraw it. 

Q. (By Mx. Dolph): Have you related the whole 
conversation you had with Mr. Albert? 

A. I have. 

Q. Did vou respond to Mr. Albert’s request to 
fuumish him with information in connection with 
vour logs? 

A. I did. I sent him copies of the logs and a 
sketch of the location of the holes. [34] 

Mr. Dolph: I can’t find the original of this letter 
from Mr. Conner, Mr. MeCarty. Do vou object to 
this copy that was in the deposition on the ground of 
the best evidence? 

Mr. McCarty: Is that the letter of April 16th? 

The Witness: I think the original may be in my 
brief case. 

Mr. MeCarty: I have no objection to the use of 
the copy, Mr. Dolph. 


(Plaintiff’s Iexhibit 5 marked for identifica- 
eation. ) 
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Q. (By Myr. Dolph): Handing you Exhibit 9 
for identification, and ask you if that is your letter 
to Mr. Albert? A. That is. 

Q. And you sent this to him on or about No- 
vember 16th? 

A. On November 16th is correct. 

Mr. Dolph: I offer it in evidence. 

Mr. McCarty: No objection. 

The Court: It may be received. 


(Plaintiff’s Exhibit 5 marked in evidence.) 


PLAINTIFF’S EXHIBIT No. 5 


November 16, 1956 


My. H. Greenway Albert, 
P. O. Box 246, 
‘Tombstone, Arizona. 


Dear Greenway: 


Following our telephone talk of this morning, I 
am sending you herewith the logs of our five dyrill- 
holes at Ajo and a sketch showing the location of 
these holes. 


Holes 2, 3 and 4 showed that the fanglomerate 
extends much further east under the deep alluvium 
than I expected. Holes 1 and 5 went directly from 
alluvium into a complex, highly altered granitized 
quartzite or quartz mica schist, with inclusions of 
dark altered voleanic rock. This is almost certainly 
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the pre-Cambrian ‘‘Cardigan Gneiss’’ that Gilluly 
maps as oecurring 4+ to 8 miles northwest of vour 
property. This same ancient rock was cut by the 
last 35 ft. in our Hole No. 3. 


Between the fanglomerate and the gneiss our 
Holes 2, 3 and 4 cut a partly porphyritic acid 
igneous rock that 1s probably a phase of the mon- 
zonite porphyry. This porphyritic rock is slightly 
pyritic in places in Holes 2 and 4, and a very small 
amount of disseminated chalcopyrite was noted 
fronyose to 39) ii. and.at 565 ft. in Hole 2: 


While the interpretation of the geology under 
the thick alluvium is uncertain, it seems likely that 
a large northeast fault, dipping west, brings in the 
pre-Cambrian. This means that there is only a nar- 
row belt of monzonite or similar intrusive. This in- 
trusive is so slightly mineralized that I can see no 
chance that it contains workable ore in this area. 


I am sorry that we did not sneceed in finding 
ore. We tried hard. Maybe some other theory will 
be more successful. 


With kind regards for Mrs. Albert, 
Yours sincerely, 


/s/ IRA B. JORALEMON., 
IbJ:B 


aq. Dr. D. H. McLaughlin 


Admitted in evidence February 21, 1958. 
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(Plaintiff’s Exhibit 6 marked for identifica- 
eation. ) 


Q. (By Mr. Dolph): I hand you Exhibit 6 for 
identification and ask you if you recognize that? 

A. Ido. 

Q. Did you receive that letter? 

A. I did not personally. It is addressed to Mr. 
Driscoll. I saw it later. [35] 

Q. You saw it? 

Mr. McCarty: I will make any stipulation with 
respect to the letter that you want, if you want it 
in evidence at this time. 

Mr. Dolph: We might as well stipulate that this 
was sent to Mr. Driscoll on or about the date it 
bears. 

Mr. McCarty: I will stipulate the letter is an 
original letter signed by Mr. Conner and that it 
was sent by Mr. Conner to Mr. Driscoll on or about 
the date which appears on the letter. 

Mr Dolph: I offer it in evidence. 

Mr. McCarty: No objection. 

The Court: What was that date? 

Mr. Dolph: November 21, 1956. 

The Court: It may be received. 


(Plaintiff’s Exhibit 6 marked in evidenee.) 
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PLAINTIFEF’S EXHIBIT No. 6 


Conner & Jones 
Attormeys at Law 
PO. Bok, 310 
509-514 Valley National Building 
Tueson, Arizona 


November 21, 1956 
Mr. R. EK. Driscoll, Jr., 
Kellar & Kellar & Driscoll, 
Attorneys at Law, 
Lead, South Dakota. 


Re: Homestake Mining Company— 
H. Greenway Albert. 


Dear Mix. Driscoll: 


My. H. Greenway Albert has been in to see me 
relative to the payment of $7000.00 which was to be 
made by Mr. Joralemon. Mr. Albert brought in a 
eheck for $3932.15, being the balance of the $7000.00 
which Ma. Joralemon claims is due. 


In checking the voucher we find that not only the 
legal expense of $601.77 was taken into considera- 
tion but. also, the $4000.00 which Ma. Joralemon 
paid to Mr. White and others to secure a prompt 
settlement of the suit to quiet title. In discussing 
that settlement, it was distinetly understood that 
this $4000.00 was not to be charged avainst Myr. 
Albert. 
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Also the statement shows that Mr. Albert was 
charged 12/18ths of the legal expense of $601.77 
whereas we figure he should only be charged 5/12ths 
ov $250.74. 


We feel that Mr. Albert should receive a check 
for $6749.26 and would appreciate vour taking this 
up with Mr. Joralemon at an early date and let us 
hear from you. 


Yours very truly, 
CONNER & JONES, 
By /s/ CHARLES FE. CONNER. 
CEC:CR 


ce: to Ma. H. Greenway Albert, 
P. O. Box 246, 
Tombstone, Arizona. 


Admitted in evidence February 21, 1956. 


(Plaintiff’s Exhibit 7 marked for identifi- 
cation. ) 


Q. (By Mr. Dolph): I hand vou Pai. 
Exhibit 7 for identification and ask vou if vou 
recognize that as a copy of a letter that vou received 
on or about two or three days later than the date 
it bears ? A. “Taiey 

Q. That was signed by Mr. Conner? 

A. Correct. 
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Mr. Dolph: Will you stipulate to the same 
effect [86] with regard to this exhibit, Mr. Mce- 
Carty? It is a letter of April 16th. 

Mr. McCarty: I am sure that is a correct copy 
of the orginal, Bill. 

Mr. Dolph: As far as 1 know it is, ves. 

Mr. McCarty: IT will stipulate that on that date 
Mr. Conner addressed a letter to Mr. Joralemon, it 
was mailed on or about that date, and that is a true 
copy of it. T make that in reliance on the fact it is 
a tiie copy. 

Mr. Bilby: When the depositions were taken 
Mr. Conner was there then? 

My. McCarty: T understood My. Joralemon to say 
he had the original in the courtroom. 

Mr. Dolph: We will be glad to produee that. 
May we have an opportunity to let him get his brief- 
case and substitute the original ? 

Mr. McCarty: To save time T will so stipulate. 

Mr. Dolph: <All night. T offer that in evidence. 

The Court: Received as 7 in evidence. 


(Plaintiff’s Exhibit 7 marked in evidence.) 


PLAINTIFINS BXHIBIT ‘No. F 


April 16, 1957 
Mr. lra B. Joralemon, 
c/o Homestake Mining Company, 
100 Bush Street, 
San Franciseo 4, California. 
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Re: Lease and Option to Purchase 
Dear Mi. Joralemon: 


We are writing this letter at the request of Mr. 
H. Greenway Albert and his wife, Maja Greenway 
Albert, of Tombstone, Arizona, in connection with 
that certain Lease and Option to Purchase which 
was entered into by and between H. Greenway 
Albert and Maja Greenway Albert, husband and 
wife, as lessors and optionors, and Iva B. Joralemon, 
as lessee and optionee. 


We eall attention to paragraph 2 of said agrec- 
ment which provides that the lease shall commence 
as of the first day of June, 1956, and shall expire 
March 31, 1976, unless sooner terminated in the 
manner thereafter provided in said agreement. 
Paragraph 3 of said agreement provides that the 
lessee may at any time after the payment of the 
first quarterly payment of $7000.00 surrender the 
lease by giving notice im writing thereof to the 
lessors, accompanied by an executed and acknowl- 
edged quitclaim deed extinguishing all mghts of the 
lessee thereunder and relinquishing to the lessors 
the deimised properties. Said paragraph further 
provides that upon delivery of such notice and deed 
and the relinquishment of all of the demised proper- 
ties, all rights and obligations of the parties thereto 
not then acerued shall cease and terminate, and also 
provides that lessee may not withdraw from said 
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Plaintiff's Exhibit No. 7—(CContinued) 
lease agreement between April Ist and July Ist of 
any year unless the assessment work for that year 
has been completed. 


On November 5, 1956, you wrote a letter to Mr. 
Albert in which you advised him that you were 
forced to surrender the lease and option. In your 
letter you further stated that the $7000.00 due on 
November 8, 1956, would be paid when due ‘‘and 
the quitclaim deed specified in paragraph 3 of the 
contract will be sent to you as soon as practicable.”’ 
It is our opinion that vour letter of November 5 
1956, in no way complies with the provisions of 
paragraph 3 of said agreement. Furthermore, as of 
this date no quitelaim deed, as provided for in said 
agreement, has been delivered to the lessors. 


* 


Therefore, it is our chents’ position that the lease 
and option to purchase is still in full force and 
effect and thev have advised us that there are five 
monthly payments of $1000.00 each due, and. also. 
the quarterly payment of $7000.00 due on February 
8, 1957, has not been paid, and demand is hereby 
made upon vou for the payment of said sums total- 
meg $12,000.00, less that portion of the legal expense 
of $601.77 which vou would be entitled to be reim- 
bursed for. 


In November of 1956, Mr. and Mrs. Albert re- 
eelved ai eheck from the Homestake Mining 
Company for $3932.15 which purported to be the 
quarterly payment of $7000.00 due on November 5, 


146 H. Greenway Albert, et ua. 


(Testimony of Ira B. Joralemon.) 

Plaintiff’s Exhibit No. 7—(Continued) 
1956, from which you deducted the sum of $3067.85. 
claiming that to be the correct amount to deduct 
for legal expenses. 


We wrote Mr. R. E. Driscoll, Jr. on November 21, 
1956, advising him that our calculations showed 
that only the sum of $250.74 should have been de- 
ducted from said payment of $7000.00, We also 
advised him that the $4000.00 which was paid in 
settlement of the suit to quiet title was not a legal 
expense under the terms of the contract. 


On November 26, 1956, Mi. Diiscoll advised us 
that we would no doubt be hearing from San Fran- 
cisco, either directly or through his office, in the 
near future in reply to our letter of November 21, 
1956. To date we have not received any such reply. 
However, on December 31, 1956, a check in the sum 
of $1286.52 was sent to Mr. Albert with the simple 
explanation that the same covered an error made in 
computation in regard to the prior check. Our ealeu- 
lation shows that vou still owe Mr. and Mrs. Albert 
the sum of $1535.59 in connection with the quarterly 
payment due on November 8, 1956. 


Our clients are assuming that you will live up to 
the terms of the Lease and Option to Purchase and 
do the assessment work on the mining e¢laims 
eovered by the agreement for this vear. 


Our chents take the position that the Lease and 
Option to Purehase agreement is still in full foree 
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Plaintiff’s Hixhibit No. 7—(Continued) 
and effect, and demand is hereby made upon you for 
full comphanee therewith, and consequently have 
not cashed the checks mentioned in this letter, to 
wit, one for $3932.15 and one for $1286.52. 


Yours very truly, 


CONNER & JONES, 


CEC:CR 


Admitted in evidence February 21, 1958. 


oO. (By Mr. Dolph): Me. Joralemon, between 
your letter of November dth and this letter, which 
is Exhibit 7 in evidence, in the neighborhood of 
April 16th, 1957, was anv demand made upon vou 
to furnish My. and Mrs. Albert with a release or 
quitclaim relating to the mining claims covered by 
your lease [37] and option agreement ? 

ee NO), Sir. 

Q. Did vou have anv knowledge at that time 
that Mr. and Mrs. Albert took the position that the 
furnishing of such a release of quitelaim was a 
prerequisite to a termination of such lease and 
option ? 

Mr. McCarty: I object on the ground it is im- 
material, leading. 

The Court: It may stand. He may answer. 
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Q. (By Mr. Dolph): Do you remember the 
question, Mr. Joralemon? 

A. I remember the question. I did not. 

@. Can you answer the same question with re- 
gard to such a position in connection with a 
payment of everything that was due under the 
quarterly payment falling due November 18th? 

A. That was never taken up with me and I did 
not know it was questioned. I knew there was a 
controversy as to the amount due, but I was never 
told that the contract could not be cancelled until 
that controversy had been settled. 

Q. If you had received a request or demand for 
a release of quitclaim deed from Mr. Albert or any- 
body acting on his behalf, what would you have 
done ? 

Mr. McCarty: I object on the ground that is a 
wholly immaterial and improper question, if the 
Court please, to ask what a witness would have 
done if something would have happened. [38] 

The Court: Objection sustained. 

Mr. Dolph: If the Court please, may I be heard 
on that? We have a question of waiver or estoppel 
in connection with this. I think we have a right to 
prove that Mr. Joralemon stood ready, willing and 
able to furnish anything that was requested at any 
time, and that he would have done so had it been 
requested. 

Mr. McCarty: Whether or not the facts of the 
case are such as to prove a reliance on the conduct 
of another is a matter to be found from the facts 
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and circumstances of the case, not the witness’ self 
serving declaration that, ‘‘I relied on so and so.” 
That is the ultimate fact in the case to be deter- 
mined from the circumstances. 

The Court: I.am going to let it stand. I am 
going to let him answer it. I don’t know whether 
it could become material or not, but I will Jet him 
answer it and disregard it if it should become 
immaterial. 

A. [I would have seen that the quitclaim deed 
was sent at once if J had been informed that it had 
not been sent and had been asked for. 

Mr. Dolph: You may cross-examine. 


Cross-Examination 
by Mr. McCarty : 


Q. Mr. Joralemon, you have been a mining enei- 
neer for [89] many, many vears now, right? 

A. I have. 

Q. In the course of your employment you find 
it expedient to find miming properties and interest 
mining company clients of vours in the properties, 
right? A. What is true. 

@. In this particular case vou did in fact in- 
terest in this particular property the Homestake 
Mining Company, is that correct? 

A. Substantially correct. [It wasn’t the full wav 
in which it came up, but that is substantially cor- 
rect. 

Q. Asa result of vour discussions with Home- 
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stake, the deals you made with Mr. Albert belonged 
ninety per cent to the Homestake Mining Company 
and ten per cent to you or to your designee, right? 

A. ‘There was the arrangement by which I was 
to participate to the extent of ten per cent if I so 
desired, after a certain amount had been spent. 

Q. And Homestake was to participate to the 
extent of ninetv per cent? 

A. They were to do that and I was to plan the 
work. 

Q. You are familiar with My. Driscoll who sits 
here in the courtroom? A. I am. 

Q. He is an attorney in Lead, Sonth Dakota? 

A. Yes. [40] 

Q. And to vour knowledge he is one of the attor- 
neys for Homestake Mining Company, right? 

A. He is. 

Q. Your office is now and was during the course 
of this negotiation in San Francisco, California? 

A. That 1s correct. 

Q. That is also the home office of the Homestake 
Mining Company ? - AL diivis. 

Q). You of course recall when you came down 
here to Tucson about March 21 and signed that first 
agreement which is now in evidence as Plaintift’s 
Exhibit 1, vou recall coming down and talking to 
Greenway Albert about that? A. Jie: 

@. You recall after that this title difficulty arose 
and became more serious as time went by, and 
eventually JT suppose vou were active in getting Mr. 
Driscoll to come to Tueson, Arizona, to see what he 
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could do about it? A. Yes. 

Q. You recall this memorandum agreement of 
Mav 16, which is now in evidence as Plaintiff’s 
Exhibit 2, was mailed to you in San Francisco, 
California, you remember that? 

A. ‘That is correct. 

Q. You possibly remember you signed it within 
a few days [41] of that date and indicated to Mr. 
Conner he was at liberty to deliver to Mr. Albert 
the sum of $1,000, which vou had left in Mr. Con- 
ner’s hands? A. That is my recollection. 

Mr. McCarty: | wonder if we could have that 
letter? 

(Defendant’s Exhibits A and B marked for 
identification. ) 


Q. (By Mr. McCarty): Starting first with this 
b for identification, Mr. Joralemon, it is a copy of 
a letter which | have in my file. Would vou exam- 
ine that, please? 

As far as you know that is a true copy of the 
letter which vou got from Mr. Conner forwarding 
this inemorandum agreement of Mav 16, which is 
Plaintifé’s Exhibit 2? 

A. As far as I know it is. 

Q. You probably have the original m vour file 
here ? 

A. Not here. [ don’t know where that is. 

Mr. McCarty: We will offer that in evidence. 

Mr. Dolph: No objection. 

The Court: It may be received as B in evidence. 


(Defendants’ Exhibit B marked in evidence. ) 
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DEFENDANTS’ EXHIBIT B 


May 16, 1956 
Mr. Ira B. Joralemon, 
c/o Homestake Mining Company, 
100 Bush Street, 
San Francisco, California. 
Re: Mr. and Mrs. Greenway Albert. 
Dear Mr. Joralemon: 

Pursuant to Mx. Driscoll’s instructions, we are 
enclosing vou herewith two copies of the Memoran- 
dum Agreement which have been executed by Mr. 
and Mrs. Albert. We are sending a copy of this 
agreement direct to Mr. Driscoll. If the agreement, 
as drawn, meets with your approval will you kindly 
execute the same and return one executed copy 
to us. 

Please also let us know when we may release the 
$1,000.00 to Mv. and Mrs. Albert. 


Yours very truly, 


CONNER & JONES, 


CKC/vsb 
Enclosures 


ec: Mr. R. E. Driscoll, Jr. 


Admitted in evidence February 21, 1958. 
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Q. (By Mr. McCarty): To that letter, Mr. Jo- 
ralemon, you replied with this letter which is De- 
fendants’ Exhibit A for identification, is that cor- 
rect ? A. That is correct. 

Mr. McCarty: We will offer A into evidence. 

Mr. Dolph: No objection. 

The Court: It may be received as A in evidence. 


(Defendants’ Exhibit A marked in evidence. ) 


DEFENDANTS’ EXHIBIT A 


May 21, 1956. 
My. Charles EK. Conner, 
P.O. Box 310, 
Tueson, Arizona. 


Dear Mr. Conner: 


On my return to San Francisco I have gone over 
the agreement vou sent me on May 16 and find it 
in order. I am therefore executing the agreement 
and returning the original to you herewith. 


It will be in order for vou to release the first pay- 
ment of $1,000 to Mr. and Mrs. Albert on receipt 
of this letter. 

J hope to find out the full name of Mis. John H. 
White Ja., and the White’s home address in Salt 
Lake, and expect to be able to send these to vou 
tomorrow. 
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Yours very truly, 


/3/ IRA B. JORALEMON. 
IBJ:B 
Ene. 


ce: Dr. Donald H. McLaughlin 
Mr. R. E. Driscoll, Jr. 


Admitted in evidence February 21, 1958. 


Q. (By Mr. McCarty): Then I would assume, 
Mr. Joralemon, from the tenor of this letter of May 
21 that it is the letter with which you returned the 
memorandum agreement of Mav 16th? 

A. It says in the letter it 1s accompanied by the 


contract. 
Q. Authorizing Mr. Conner to release the $1,000 
to Mr. Albert, might? A. Yes. 


Q. Following that letter, Mr. Joralemon, the fact 
of the matter is, the next few months were largely 
taken up with the matter of cleaning up the title 
defect ? A. I eouldn’t hear you. 

Q. I say, following that letter of May 21, the 
next couple of months were involved in the propo- 
sition of trying to get the title cleared up? 

AS That is right. 

Q. Mr. Driscoll was working with Mr. Conner in 
that respect? A. He was. 

Q. Mr. Driscoll, as an attorney for the Home- 
stake people, I assume was also acting as your at- 


lad 
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torney in working together with Mr. Conner in try- 
ing to clear up the [43] title defect ? 

Mr. Dolph: May I object to this line of ques- 
tioning as not being material to any issue in the 
case. 

The Court: What is the purpose of it? 

Mr. McCarty: It is preliminary to certain of the 
acts thereafter taken by Mr. Driscoll. It goes some- 
what to his agency. A lot of the things in this were 
done and signed by Mr. Driscoll. | am curious to 
know whether or not he was Mr. Joralemon’s at- 
torney. 

The Court: He may answer that. 

The Witness: Would vou mind repeating the 
question ? 

Q. (By Mr. McCarty): In connection with 
clearing up the title defects, Mr. Driscoll was rep- 
resenting you as well as Homestake, I would take 
it? A. He was. 

Q. In connection with attempting to negotiate a 
contract mto final form out there on that lease 
option, | would assume he was your attorney as 
well as Homestake’s? A. He was. 

Ma. Dolph: We will stipulate that Mr. Driscoll 
was Mr. Joralemon’s attorney, vour Honor. 

Q. (By Mr. McCarty): Do you recall how vou 
found out that the cloud on the title had been 
cleared up? 

A. I was told that by telephone and I don’t 
remember whether it was Mr. Driscoll or who -told 
me on the telephone. [44] 
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@. At any rate, a little while after you went 
onto the property and started work? 

A. Shortly thereafter. 

Q. Getting back, Mr. Joralemon, to this letter 
of November the 5th, Plaintiff’s Exhibit 4, I take 
it you had probably read the contract between you 
and Mr. and Mrs. Albert, that is the final contract 
which is in evidence as Plaintiff’s Exhibit 3, I take 
it you had read that agreement before you signed 
it? A. Ihad read it. 

Q. And I notice in here in your letter you 
pointed out that the $7,000 payment would be paid 
when due? A. Correct. 

Q. It was due two days later or three days 
later? A. Right. 

Q. I notice you also pointed out that the quit- 
claim deed specified in paragraph three would be 
sent as soon as practicable? 

A. That is correct. 

Q. 1 take it vou took it to be your duty under 
the contract to send such a deed? 

Mr. Dolph: I object to what he took to be his 
duty, your Honor. That is a question for the Court. 

The Court: He may answer that. 

Q. (By Mr. McCarty): You took it to be your 
obligation [45] under the lease to forward such a 
deed, right? A. Yes. 

Q. What did you do to the end that such a deed 
be sent? 

A. I called up—I called up somebody in the 
Homestake office, I am not sure whom, and had sent 
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them a copy of my letter to Mr. Albert and asked 
if they would take care of the quitclaim deed. 

Q. As a matter of fact, the person you talked 
to up there was Mr. Hamilton, wasn’t it? 

A. I think it was Mr. Hamilton. 

Q. Who is Mr. Hamilton, who was he at that 
time? 

A. He was seeretary of Homestake Mining Com- 
pany. 

Q. He maintained his office there in San Fran- 
Cisco? A. He did. 

Q. Within a day or two at the most of the date 
of this letter, November 5. 1956, you called Mr. 
Hamilton, the secretary of Homestake Mining Com- 
pany, enclosing a copy of this and asking that he 
take care of the deed which vou thought to be re- 
quired, mght? A. That is correct. 

Q. Did vou at any time subsequent to that time 
make anv inquiry as to whether or not that had 
been done? 

A. 1 did not, not until after receiving Mr. Con- 
ner’s letter in April or May. 

Q. All right, sir. I believe vou have told us that 
Mr. Albert [46] called vou November 16th—to re- 
fresh vour recollection on that [ will let vou re- 
examine your letter of that date in which vou refer 
to the telephone call of that date, so vou strengthen 
vour memory as to the dates. 

A. Yes, that is correct. 

Q. He did in fact call vou November 16th? 

A. He did. 
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Q. And you recall there were two matters which 
were discussed on that day, number one is he wanted 
the drill logs? A. Yes. 

Q. And number two, he expressed dissatisfac- 
tion as to the money which had been sent to him? 

A. That 1s true. 

Q. You at that time told him: ‘Well, Green- 
way, that is a matter for our lawyers to take care 
of"? A. Yes. 

Q. And, ‘‘I can’t pass judgment on whether we 
owe you anything or not,” right? 

That istieht. 

Q. Asa matter of fact, vou had left the matter 
of the apportionment of funds up to your attorneys? 

A. Entirely. 

Q. And when J say your attorneys, in particular 
Mr. Driscoll? [47] A. Yes, sir. 

Q. It was his job to read the contract and decide 
what, if any, amount of monev Greenway Albert 
had coming, that was Mr. Driscoll’s job? 

A. J would assume so. 

Q. In doing it he would be doing it on vour be- 
half and on behalf of Homestake. You did know 
at that time that Mr. Albert did claim that a failure 
on the part of you and your principal to comply 
with the terms of the contract with respect to the 
payment of money to him? 

A. 1 knew he disagreed with the settlement. 

Q. All right. You told Mr. Dolph that had you 
known something more had to be done to terminate 
this claim, von stood ready, willing and able to see 
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it was done at any time? A. Surely. 

Q. You knew there was a conflict about the 
money. ‘Tell the Court what you did to the end that 
conflict be resolved, what did you do after My. 
Albert told you there was a conflict? 

Mr. Dolph: I object on the ground the question 
is very confusing and there is an inference in it 
that Mr. Joralemon knew that they took the position 
that if the statement wasn’t made there was no 
termination; that is contrary to what he has testi- 
hed. 

Phe Court: No, he may answer this as to what 
he did, [48] if anything, about settling the dispute 
about the money. 

Q. (By Mr. McCarty): What did vou do about 
settling the dispute about the money, if anything? 

A. 1 did nothing. [ left that up to the lawyers. 

Q. Did vou eall Mr. Driscoll and tell him that 
Mr, Albert was dissatisfied ? 

A. | think I telephoned cither Mr. Hannlton or 
Mi. Driscoll directly. Mr. Driscoll was traveling a 
lot of the time and hard to get. It mav have been 
Mr. Hamilton. 

Q. You mean about the same time? 

A. About the same time. 

Q. This letter that Mr. Conner wrote to Mr. 
Driscoll which is in evidence, vou said you had seen 
that letter at some later date? 

A. At some later date, that is correct. 

O Was that’ after this leifier of Aysml that 
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graphically called it to your attention there was 
some conflict in the deal? 

A. It was after that. I don’t remember when. 

Q. This was pretty late in the matter vou first 
saw this letter? A. It was. 

Q. Did you ever see Mr. Driscoll’s reply to it? 

A. I don’t think so. 

Q. Let me ask you this, Mr. Joralemon, at any 
time after [49] your discussion—first I will ask 
you this, at any time after your letter of November 
5, 1956, in which you gave notice of vour intention 
to surrender or vour notice of surrender, whatever 
the case may be, at any time after that time, what, 
if anvthing, did vou do to bring about a revocation 
of the contract other than callmg Mr. Hamilton 
and asking that the deed be sent and the money be 
transmitted, did you ever after that time do any- 
thing at all? 

A. I did not. J assumed nothing else was neces- 
sary. 

Q. You of course relied on Mr. Hamilton to get 
the deed out and relied on your attorneys to get 
the proper amount of cash down here? 

A. What is@ormec: 

Q. I suppose vou were somewhat astounded 
when you got Mr. Conner’s letter of April 16th 
calling vour attention to the fact that no deed had 
ever been sent? 

A. T was very much surprised that Greenway 
Albert had not let me know of it earlier. 
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Q. Were you surprised the secretary of Home- 
stake Corporation hadn't let you know? 

A. Yes, I was surprised T had heard nothing 
about it from anybody. 

Q. Were you surprised that your attorney 
hadn't told vou about the conflict with respect to 
the money? 

A. No. That wasn’t my business, that was their 
business. [50] 

Q. Were you aware of the fact they had written 
a letter early m January acknowledging their nis- 
take with respect to the money ? 

A. I did not know that. 


(Defendants’ Exhibit C marked for identifi- 
cation. ) 


Q. (By Mr. MeCartv): Look at this C for iden- 
tification. I think you recognize the letterhead of 
the Homestake Mining Company ? 

A. That looks Ike it. 

Q. Would vou take that to be the vahd signature 
of Mr. Hanniton by his representative ? 

A. It looks hke it. 

Mr. McCartv: We will offer that into evidence. 
Do vou objeet, gentlemen ? 

Mr. Dolph: JI don’t see any materiality. We 
have no objection to the exhibit. 

The Court: It may be received. 


(Defendants’ Exhibit C marked in evidence.) 
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DEFENDANTS’ EXHIBIT C 


Homestake Mining Company 
100 Bush Street 
San Francisco 4, California 


January 4, 1957. 
Mr. H. Greenway Albert, 
P.O. Box 246, 
Tombstone, Arizona. 


Subject: Project—Greenway Albert 
Dear Mr. Albert: 


Enclosed is our check no. 12-126, in the amount of 
$1,286.52, payable to H. Greenway Albert or Maja 
Greenway Albert. 

This check is in addition to our payment dated 
November 6, 1956, check no. 11-5 in the amount of 
$3,932.15, and covers an error made in computation. 

Sincerely yours, 
jsf JWR 
JOHN W. HAMILTON, 
Secretary. 
By /s/ M. A. MASON. 
JWH :mam:js 


encl. 


Admitted in evidence February 21, 1958. 
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Q. (By Mr. McCarty): This letter of January 
4, 1957, addressed to Mr. Albert here, coming out 
of Mr. Hamilton’s office, refers to the fact it en- 
closes a check in the suin of $1,286.52, and says that 
it covers an error made in the computation. Did 
anybody at any time ever tell you about that error 
in computation ? 

A. ‘They did not, not until after this question 
come up [51] in April or May. 

Q. Did anybody ever bother to tell you Mr. 
Greenway Albert was not paid all of the quarterly 
payment, either according to vour own views, until 
January of the next vear? 

A. Not until long afterward. 

Q. Not until the dispute was crystallized by Mr. 
Conner’s letter of April 16th; you never answered 
Mr. Conner’s letter of Apml 16th? 

A. I did not. 

Q. Asa matter of fact, a month later vou got a 
letter from Mr. Conner, a registered letter in which 
he asked that you answer? A. That is correct. 

@. You reeall that? 

(Defendants’ Exhibit D marked for identifi- 
cation.) 

Q. (By Mr. McCartv): Mr. Joralemon, as far 
as this letter of Apml 16th, which is in evidence 
now as Plaintiff’s Kxnbit 7, I thnk you told us 
you never answered that letter? 


a. Silat, 18 true. 
Q. You recall vou got a subsequent letter one 
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month later, May 16th, from Mr. Conner suggest- 
ing you answer ? A. That is correct. 

Q. This is Defendants’ Exhibit D for identifica- 
tion is your answer to Mr. Conner’s letter of April 
16th and May 16th, [52] right? 

A. That is correct. 

Mr. McCarty: We offer that in evidence. 

Mr. Dolph: No objection. 

The Court: It may be received. 


(Defendants’ Exhibit D marked in evidenee. ) 


DEFENDANTS’ EXHIBIT D 


May 21, 1957. 
Mr. Charles EK. Conner, 
509 Valley National Building, 
Tueson, Arizona. 


Dear Mr. Conner: 


In reply to your letters of April 16 and May 16 
re ‘‘Lease and Option to Purchase,’’ this matter is 
being handled for us by My. Robert E. Driscoll Jr. 
Mr. Driscoll was to have looked vou up in Tueson a 
week or ten days ago. 


Of course we consider that my letter of cancella- 
tion of the Lease and Option from H. Greenway 
Albert was valid. Therefore we are convinced that 
no other payments are due to Mr. Albert. 


If Mr. Driscoll has been unavoidably delayed and 
has not gotten in touch with you before now, he 
will certainly do so very shortly. 
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Yours very truly, 
/s/ IRA B. JORALEMON., 
PBJ :b 
e¢: Dr, Donald H. McLaughlin 
Mr. R. E. Driscoll Jr. 


Admitted in evidence February 21, 1958. 


Q. (By Mr. McCarty): I notice in here vou re- 
fer to the fact that vou thought My. Driscoll was 
to have seen Mar. Conner at a previous date, so 
from that I would assume after vou received Ma. 
Conner’s letter of April 16th vou contacted, among 
other people, Mr. Driscoll? 

A. Either Mr. Hamilton or Mr. Driscoll. 

Q. Certainly before you wrote that letter some- 
one had told you that Mr. Driscoll was going to 
contact Mr. Conner? A. I would think so. 

Q. Do you recall how soon after the receipt of 
the letter you contacted M1. Hamilton or Mr. Dris- 
eoll? A. Very shortly. 

Q. A matter of a few days? A. Few days. 

Q. Incidentally, to completely break our chain 
of thought, was that letter of November 5 either 
registered or certified? 

A. I don’t know. I left that to my secretary. 
I don’t know what she did with it. [53] 

Q. Does she customarily show on the face of her 
letters whether or not they are to be registered or 
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certified ? A. Not always, no. 

Q. You have no way of knowing at this date 
whether it was? 

A. I have no way of knowing. 

Q. With respect to the institution of this suit we 
are here on now, Mr. Joralenion, have you ever read 
the complaint in the case? . 

A. T don’t think so, not in detail. 

Q. You probably do remember that sometime 
toward the latter part of May you were requested 
to sign a quitelaim deed by vour attorneys? 

A. cli is Correct. 

Q. Where was that done, here or in San ran- 
Cisco ? A. In San Francisco. 

Q. Did you come down here at all on the deal? 

A. Not at that time. 

Q. Your attorneys had vou execute a quitclaim 
deed, and that was the latter part of May, night? 

A. Approximately. 

Q. T will tell vou in the complaint there are 
references to letters that were mailed to Mr. Bilby’s 
office, moneys that were deposited with the Valley 
National Bank, deeds that were served, and so on, 
that was all left in the hands [54] of your attor- 


neys, I take it? Au eT eet. 
Q. Mr. Driscoll, and through him this Tuseon 
laay fan? A. Right. 


May. MeCartv: JT have no further questions. 
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Redirect. Examination 
By Mr. Dolph: 


Q. Mr. Joralemon, how Jong have you known Mr. 
Albert? 

Mr. MeCarty: J object on the ground it is im- 
material. 

Mr. Dolph: It is not immaterial, your Honor. 
There is a question of estoppel here and a question 
of whether Mr. Joralemon was entitled to rely upon 
Mr. Albert’s failure to make a demand. 

The Court: {| will let him answer. 

A. Since approximately 1912. 

Q. (By Mr. Dolph): Are you personal friends 
as well as business acquaintances ? A. Ye. 

Mx. Dolph: 'That is all. 

Mi. WreCatty: That i8 all. 


ROBERT E. DRISCOLL, JR. 
called as a witness herein, having been first duly 
sworn, [55] testified as follows: 


Direct Examination 

By Mr. Dolph: 

Q. What is your full name and what is your 
business or profession ? 

A. Robert EK. Driscoll, Jr. Iam an attomey. 

Q. Where? A. Lead, South Dakota. 

Q. You have heard Mr. Joralemon's testimony 
here. Were vou acting as an attorney and as attor- 


168 H. Greenway Albert, et ux. 


(Testimony of Robert E. Driscoll, Jr.) 
ney for his partner or grubstake contractor at the 
time this was all going on? 

A. I was, yes, sit. 

Q. On or about April 28th, 1956, did you come 
to Tucson, Arizona? 

A. That is approximately the date, yes. 

Q. I hand you Exhibit 1 m evidence. Do you 
recognize that? 

A. I have seen it before, yes. 

Q. You had seen it before you came here on 
April 28th, is that correct? 

A. I either saw this or a copy. 

Q. What was the purpose of your coming here 
at that time ? 

A. I came down with the idea of talking with 
Mr. Albert’s [56] attorney about the various title 
problems and also to formalize this memorandum. 

Q. Did you get to talk to Mr. Albert’s attorney ? 

A. I did, ves. 


Q. Who was that” A. My. Conner. 
Q. You discussed the matter of the title defects 
swith in? Eee! cid, 


QM. Did you have any kind of an understanding 
as to the preparation of any further agreement or 
supplement to agreement to Exhibit 1 in evidence? 

A. This was a Saturday morning—— 

Mr. McCarty: Just a moment, please. I am not 
eoing to object to his telling what they did, but I 
object to any agreement to make an agreement. We 
have a parol evidence rule. I don’t have any objec- 
tion at all if the witness tells us what happened. 
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Mr. Dolph: He was asked if he had an under- 
standing. 

The Court: He may answer. 

Mr. McCarty: I didn’t want to get a_ parol 
agreement in here. 

The Witness: I will try to avoid that. 

1 met with him and we discussed the various 
ramifications, title-wise, and he couldn't work Sat- 
urday afternoon, and as I [57] recall, he was going 
to be gone Monday. I told him IT would prepare and 
trv to find a public secretary to type up my pro- 
posal for the memorandum agreement. I went back 
to my hotel room and drew this agreement that 
afternoon in Jonghand. | was unable to find a see- 
retary. 

(Plaintiff’s Exhibit 8 marked for identifica- 
tion.) 


Q. (By Mr. Dolph): JT hand you Exbit 8 for 
identification and ask vou if that is what you pre- 
pared? A. That is what I prepared, ves. 

Q. Did you turn that over to Mr. Conner? 

A. Jeither mailed it or went up and dropped it in 
his office door, yes. 

(Plaintiff’s Exhibit 9 marked for identifica- 
tion.) 

Q. (By Mr. Dolph): I hand you Exhibit 9 for 
identification and ask you if vou recognize that? 

A. That was mv handwritten letter that aeccom- 
panied the agreement. ves. 

Q. You left both of those at Mr. Conner’s office ? 
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A. I either mailed them or left them, I don’t 
recall which. 

Mr. Dolph: I offer 8 and 9 in evidence. 

Mr. McCarty: 8 is the suggested memo? 

Mr. Dolph: Yes, and 9 is the letter. 

Mr. McCarty: I have no objection to either. 

The Court: Plaintiff’s Exhibits 8 and 9 in evi- 
dence. [58] 


(Plaintiff’s Exhibits 8 and 9 marked in evi- 
dence. ) 


Q. (By Mr. Dolph): Subsequent to that, did 
Mr. Conner contact vou or confer with you regarding 
the subject matter of Exhibit 8 in evidence? 

A. No, he then prepared a typed instrument 
somewhat along the lines there with some rather 
major changes. He sent out a copy IL reeall to Mr. 
Joralemon and sent a copy to my office, but I was 
in the field and it was sometime before I read it. 
But Mr. Conner did prepare an agreement that was 
ultimately executed. 

Q. J hand you Exhibit 2 in evidence and ask you 
if that is the agreement Mr. Conner prepared? 

A. Yes, that is it. 

Q. Did he confer with you about any changes 
between Exhibit 8 and Exhibit 2, before Exhibit 2 
was executed? A. He did not. 

Q. I hand vou Exhibit 6 in evidence and ask 
you if you ever saw that, Mr. Conner’s letter to 
you? 

Mr. McCarty: I object on the ground it is 1m- 
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matenal as to whether or not he saw that letter to 
him. T am interested in knowing whether or not he 
received it, but I think it is wholly immaterial. Are 
they trying to set aside an agreement here? IT don’t 
know what their point is in all this. 

The Court: Iam going to let him answer. | 
don’t know what it is leading up to but I ean tell 
better when we [59] get a little further. 

A. Yes, it is a letter addressed to me by Mr. 
Conner that I received. 

Q. (By Mr. Dolph): Did you answer the let- 


ter? &. Asel reeal), 1 dia. 
(Plaintiff’s Exhibit 10 marked for identifica- 
tion.) 


@ (By Mr. Dolph): I hand you Plaintiff's 
ixhibit 10 for identification and ask vou if that is 
your response to Mr. Conner’s letter of November 
Zlstf A, “Vteus, 

Mr. Dolph: J offer 10 in evidence. 

Mr. McCarty: I have no objection at all, save 
and except the objection with reference to the parol 
evidence rule. | make that limited objection, that 
the Court receive it subject to my objection insofar 
as it bears to the parol evidence rule. There is some 
reference in there to a telephone conversation with 
respect to the $4,000 pavment, but the Court has 
indicated he will not hear parol evidence on it. 

Ma. Dolph: Let us stipulate that no parol evi- 
dence from either side will be received. T am willing 
to do that. 
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The Court: You don’t need to stipulate, I am 
not going to do it anyway in view of counsel’s 
agreement that it is ambiguous. 

Mr. Dolph: I offer it subject to that limita- 
tion. [60] 

The Court: It may be received with that limita- 
tion. 

(Plaintiff’s Exhibit 10 marked in evidence.) 


PLAINTIFF’S EXHIBIT No. 10 


Kellar & Kellar & Driscoll 
Attorneys at Law 
Lead, South Dakota 


November 26, 1956 
Mr. Charles E. Conner, 
Attorney at Law, 
P. ©. Box 310, 
509-514 Valley National Building, 
Tueson, Arizona, 


Re: Homestake Mining Company— 
H. Greenway Albert 
Dear Sir: 


‘I have vour letter of November 21st re the above- 
captioned matter. Said letter has been referred 
to Mi. John Hamilton of the Homestake Mining 
Company, 100 Bush Street, San Francisco 4, Cali- 
fornia, who made the computations as to the 
amount due Mr. Albert. 
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[ would like to state that insofar as the writer 
is concerned, it was not distinctly understood that 
the $4,000 settlement cost was not to be charged 
against My. Albert. To the contrary, it was and 
is my understanding and opinion that said pay- 
ment was a part of the legal cost of clearing up 
title to Mi. Albert’s property, to be deducted on 
a pro rata basis for a year’s payment as they be- 
‘ame due, pursuant to the terms of the contract. 
There may have been such an understanding 
amonest others who negotiated and worked on this 
agreement that I know nothing about, but this will 
have to be checked. 


Also, the writer has had to assume the blunt of 
the blame for allowing the execution of the contract 
contrary to the basic orginal intent insofar as the 
requirement of the first quarterly payment of $7,000 
was concerned. The intent as set forth in the initial 
memorandums would have allowed cancellation of 
the option prior to such payment. The drafts you 
sent to Mr. Joralemon for signature provided for 
a 90-day notice prior to cancellation. This blame 
may be mine to assume, but to cheek my recollec- 
tion on it, T would appreciate your sending me by 
return mail the tentative instrument I prepared in 
long hand on yellow legal pad paper and left with 
you when IT was in Tucson some months ago. In 
the alternative, I would appreciate it if vou would 
send me a true copy of said instrument. 
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You will no doubt be hearing from San Fran- 
cisco either direct or through this office in the near 
future. 

Very truly yours, 


/s/ R. EE. DRISCOML 
RED:d 


Admitted in evidence February 21, 1958. 


Mr. Dolph: We have no further questions. 


Cross-Examination 
By Mr. MeCarty: 


Q. Mr. Driscoll, did you by any chance bring 
your correspondence file down here with you? 

A. JI have some of it, yes. 

Q. Where is the part of it you don’t have? 

A. Jt is mixed up between my file and the file 
of Mr. Bilby. 

Q. Would it be a great deal of trouble now for 
you to go get your correspondence file, please? 

(Defendants’ Exhibit KE marked for identifi- 
cation.) 

Q. (By Mx. McCarty): Now, marked for iden- 
tification, Exhibit E, is a copy of a letter which 
purports to have been sent by Mr. Conner to you 
under date of May 16, 1956, in which he states he 
is enclosing a copy of a memorandum agreement, 
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which it is my understanding is that agreement you 
have already seen. Do you have the original of 
that in your file? 

A. I am not sure, but to save time T will admit 
I got this letter. 

Q. You don’t know whether you have the orig- 
inal in your file? [61] 

A. Iam not sure. I know I received that letter 
with the proposed agreement. It was on my desk 
when I got back. 

Mr. McCarty: 1 offer that into evidence. 

Mr. Dolph: No objection. 

The Court: It may be received as E in evidence. 


(Defendants’ Exhibit E marked in evidence. ) 


DEFENDANTS’ EXHIBIT E 


May 16, 1956. 
oieik. 4. Driscoll, Jt., 
Kellar, Kellay & Driscoll, 
Attorneys at Law, 
215 West Main Street, 
Lead, South Dakota. 


Dear Mr. Driscoll: 


We are enclosing you herewith a copy of the 
Memorandum Agreement and a copy of our letter 
to My. Joralemon. 


Trusting that you will find the enclosed agree- 
ment in order, we are, 
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Yours very truly, 


CONNER & JONES, 


CEC/vsb 


Enclosures 


Admitted in evidence February 21, 1958. 


Q. (By Mr. McCarty): L[ have in my file before 
me, Mir. Driscol—and it contains Mr. Conner’s 
correspondence file—and according to my file the 
next letter you wrote to Mr. Conner is dated May 
29th, 1956. A. Yes. 

Q. J wonder if you have any record of having 
written one before that day? 

A. May 21st, 1956. 

Q. Mav 29th is the date of this letter. My ques- 
tion is, specifically, if you have any record of any 
correspondence between you and Myr. Conner be- 
tween Mav 16 and May 29? First, let me ask you, 
did vou answer that letter of May 16th? 

A. I don’t recall. That is what I am trying to 
find out. Yes, 1 have a copy of a letter I wrote to 
Mr. Conner on May 29th. 

Q. That is the next correspondence from you to 
him, right? This original I have marked F for 
identification, is that the original? [62] 

Eee) Cs. 
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DEFENDANTS’ EXHIBIT F 


Kellar & Kellar & Driscoll 
Attorneys at Law 
Lead, South Dakota 
May 29, 1956. 

Mr. Charles I. Conner, 

Attorney at Law, 

Box 310, 

Tucson, Arizona. 


Dear Mr. Conner: 

Sometime ago when we were cliscussing a quiet 
title action on property recently acquired by Mr. 
Joralemon from the Alberts, 1 wrote asking if you 
could ascertain whether the ground was open 
ground. 


1 have not as vet heard from vou and thought I 
would jog your memory as to this. 


We would also like to be posted from time to time 
as to progress of the quiet title action. 


Verv truly vours, 
/s/ R. E. DRISCOLL, JR. 
RED:d 


[Written in pencil at foot of letter}: Not open 
for location. 


Marked for identification February 21, 1958. 
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Mr. McCarty: I offer it in evidence. 

Mr. Dolph: May we see it? 

Mr. McCarty: Oh, yes. 

Mr. Dolph: I object to the materiality. 

The Court: May I see it, please? 

Mr. McCarty: Before vour Honor takes a look 
at it, I wonder if your Honor would like to hear 
the theory upon which I am offering it? 

The Court: If I see the letter I may be able to 
follow vour theory. 

Mr. McCarty: Thev asked Mr. Driscoll some 
questions awhile ago whether or not Mr. Conner had 
consulted with him before he prepared the memo 
of May 21 or 16th, whatever it is, and whether or 
not he made substantial changes without consulting 
him. And I rather got a strong inference they were 
attempting to show that Mr. Conner had, without 
consulting M1. Driscoll, gone out and made an en- 
tirely different deal for the people. That was the 
inference | thought they might be trymg to get 
across to the Court. I thought the Court might be 
interested in seeing that as far as the correspond- 
ence is concerned, there was no remonstrance ever 
made about it. 

Mr. Dolph: That is not material for that. 

Mr. McCarty: As long as the Court didn’t get 
the [63] inference, I agree it isn’t material. 

The Cowrt: The objection is sustained. 

Q. (By Mr. McCarty): Mr. Driscoll, when you 
came down here first to see Mr. Conner May 28th, 
you recall you left in his hands a draft of a lease 
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and option to purchase, which you had prepared, 
that being a thing which you were called upon to 
prepare with some frequency, do you recall that? 
A. As I recall, my first visit here a Mr. Paul 
Henshaw, one of our geologists, was along, and an 
instrument which had been prepared by other coun- 
sel and myself was presented to Mr. Conner, as I 


remember. 
Q. That was the 28th of April when that was 
done? A. I think so, yes. 


Q. As a matter of fact, your handwritten letter 
of that day will probably help vou refresh your 
recollection, if you will read the last sentence of the 
third paragraph. A. Yes, I remember that. 

Q. You remember leaving a draft you had pre- 
pared ? 

A. ‘That is the longhand draft I left. 

Q. No. Read the paragraph again. 

A. You want me to read it aloud? 

Q. Would you, please. 

A. This letter was attached to my longhand 
memorandum agreement, it said: ‘‘If you desire any 
major changes I [64] would appreciate your calling 
me at my office in Lead Monday. Also after you 
have had a chance to digest the principal contract, 
J would appreciate hearing from you with com- 
ment.”’ 

Q. What did vou mean by ‘‘piineipal contract?” 

A. J think I meant that one. 

Q. That was what I was asking you about. 

A. That was the one that was prepared in San 
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Francisco that we had to change because of the 
title problems. 


(Defendants’ Exhibit G marked for identifi- 
cation. ) 


(Defendants’ Exhibit F marked for identifi- 
cation. ) 


Q. (By Mr. McCarty): Does that look ike what 
you left with him, is that your handwriting on the 
face of it? A. No. 

Q. Do you know whose it is? 

A. I think it is Paul Henshaw’s. 

Q. Do you think that is what vou left with Mr. 
Conner to digest? 

A. I wouldn’t be surprised. | know we left an 
instrument, I think this is probably it. If you say 
so it is. 

Q. I don’t know. I strongly beheve it to be, 
but I wasn’t there. 

A. Yes, this instrument was prepared in San 
Francisco by other counsel and I saw it the first 
time on that dav and we left a copy of it with Mr. 
Conner. 

Mv. McCarty: TI offer it in evidence. [65] 

Mr. Dolph: May I ask the witness a question 
concerning this? Was this instrument ever signed? 

The Witness: No. 

Mr. Dolph: We object to it upon the ground 
it is immaterial, vour Honor. 

The Court: What is the purpose of it, Mr. Mc- 
Carty ? 
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Mr. McCarty: Lf the Court has any question 
concerning the latter ambiguity that I referred to 
with respect to the two cancellation provisions in 
the contract, I think the Court might have received 
some assistance from the historic preparation of 
the imstrument in its final form. J don’t think that 
will give the Court any trouble, but in excess of 
caution I thought I would put it all before the 
Court. 

The Court: J had the view there is au ambiguity 
between 3 and 13. 

Mr. McCarty: That is the ambiguity I am re- 
ferring to and I believe the historical preparation 
of the documents from one to the last one will shed 
some light upon it, which will assist the Court in 
lig interpretation of it. 

The Court: I don’t know whether this document 
will be—for that purpose I will receive it, for 
whatever help it may give in resolving the am- 
biguity. It will be considered only for that purpose. 

Mr. McCarty: That is the only purpose I have in 
offering it. [66] 

(Defendants’ Exhibit G marked in evidence. ) 

Q. (By Mr. McCarty): You recall after vou 
were down here in April and talked to My. Conner, 
that thereafter a quiet title action was instituted 


against the Uranium people? A. Yes. 
Q. I beheve that vou remember the matter was 
settled about the middle of August ? A. Yes 


Q. And a check issued out of the Homestake 
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office in Lead, South Dakota, payable to the order 
of Conner and Jones in the sum of $4,000? 

A. Yes. 

Q. IL will show you the voucher I have here of 
the thing which will probably help you out with 
respect to the date. I will mark it in evidence if 
you want it marked. A. August 17th. 

Q. August 17th is the true date, right? 

A. Yes. 

Q. On that date the settlement funds were trans- 
mitted to Comner and Jones in Tueson ? 

Ax Yes, 

Q. Can you tell now from your file when you 
prepared a lease and option to purchase embodying 
what von thought should be the final agreement be- 
tween these people? Have vou any way of telling 
when that was prepared by you? [67] 

A. The first instrument that just went into evi- 
dence was prepared in San Francisco. The memo- 
randum agreement, the next memorandum agree- 


ment was prepared by Mr. Conner 
Q. Now . 
A. Just a minute, I am not through. 
Q. You are referring to the one of May? 
A... Fach: 
~Q. Right. 
A. ‘The next agreement was prepared here { be- 
lieve after Mr. Joralemon came down and had a 


further conference with Mr. 
Q. Down here, meaning where? 
A. Down to Tueson. 


AD) 
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Q. You say the next one was prepared down 
here? 

A. Yes, it was prepared in ‘Tueson. 

Q. By whom? A. That & donh inom 

Mr. McCarty: Can vou help me on that? 

Mr. Joralemon: Mr. Albert agreed on changes 
in the May agreement and it was copied in. 

The Witness: IT have it on good authority Mr. 
Conner prepared. it. 

Q. (By Mr. McCarty): Cheek vour correspond- 
ence file and see if you find a Jetter from vou to 
Conner dated August 25th. 

A. August 25th? [68] 

Q. Yes. 


(Defendants? Exhibit H marked for identifi- 
cation. ) 

Q. (By Mr. McCarty): Mr. Driscoll, as a mat- 
ter of fact, you sent a proposed agreement to Mr. 
Conner August 25, 1956, right ? A. Yaesh 

Q. I think you will be the first one to tell the 
Court that this document, which is Plaintiff’s Ex- 
hibit 3 in evidence, was typed in your office by vour 
typewriter—that is a rather distinetive type vou 
people use up there, isn’t it? 

A. We have so many I don’t know. 

Q. Compare it, for instance, with vour letter, 
with vour signature on it and see if that assists 
vou? 

A. Yes. This is the one that took out the 90-day 
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cancellation clause. That was apparently prepared 
up there. 

Q. For instance, take a look at this photostat 
IT have here. 


(Defendants’ Exhibit I marked for identifi- 
cation. ) 


Q. Is there any way of telling from your file 
whether this Defendants’ Exhibit I for identifica- 
tion is a copy of the draft you sent to Conner 
Angust 25th ? 

ie Yoo | think this 1s aycopy of ae 

Q. You haven’t any doubt that is a photostat 
of an instrument prepared in your office? 

A. J think that is right. [69] 

Q. That typing is pretty distinctive, isn’t it’ 

A. T am pretty sure it is right. 

Mr. McCarty: We offer that in evidence. IT you 
would like. I can use the one we had on deposition. 
I wonder if [I might withdraw this document 
marked Defendants’ Exhibit I and substitute a 
typed copy with the same marking? 

The Court: Very well. 

Mr. MeCarty: This will probably be a little 
easicr to handle. 
~The Witness: Yes. 

Q. (By Mr. McCarty): You believe that to be 
a copy of the document you sent to Mr. Conner? 

A. I believe so. 

Mr. McCarty: We offer it in evidence. 
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Mr. Dolph: We object to it on the grounds it is 
immaterial, your Honor. 

Mr. McCarty: JT have the same limited purpose 
in mind, if the Court please. 

The Court: Does this have the 3 and the 13 in 
it as it was finally signed ? 

While you are looking at that we will take the 
noon recess, Mr. McCarty, until 1:30. 


(Noon recess.) [70] 


After Recess—1 :30 o Clock P.M. 


Mr. McCarty: I believe | have offered this into 
evidence. his is Defendants’ Exhibit I for identi- 
fication, it being the contract that Mr. Driscoll has 
identified the one as being sent to Mr. Conner 
August 25th. 

The Witness: I would like to examine that a 
moment, if I may. 

Mr. McCarty: All right, sir. 

The Court: Is that I for identification ? 

Mr. McCarty: Yes, sir. 

Mr. Dolph: Our objection is to the materiality 
Orit, your Honor. 

The Court: May I see it a moment, please ? 

Mr. McCarty: I think a chronological sequence 
of the appearance of these documents would be of 
some assistance to the Court, in connection with 
the ambiguity which the Court has indicated he 
believes exists. 

The Court: It will be received. T can't deter- 
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mine now if it will be of any aid in resolving or 
helping me with the ambiguity I see in the agree- 
ment, but it will be disregarded in the event it 
doesn’t. 

(Defendants’ Exhibit I marked in evidence. ) 


Q. (By Mr. McCarty): Mr. Driscoll, do you 
now recall that sometime early in September of the 
year 1956 Mr. Joralemon came [71] to Tucson, Ari- 
zona, for the purpose of discussing this? 

A. Yes. T am not sure as to the date, but [ 
know he did come down. 

Q. I can call Mr. Joralemon back if necessary 
to verify the fact—perhaps vou remember his testi- 
mony on deposition. 


(Defendants’ Exhibit J marked for identifi- 
cation. ) 


Q. (By Mr. McCarty): You recall his testify- 
ing on deposition he was here September 11th and 
talked to Mr. Greenway Albert? A. Wee 

Q. And thev went over a draft of the lease? 

A. Yes. 

Q. He testified that in fact that handwriting on 
top of that exhibit is he and Mr. Joralemon’s hand- 
writing ? A. Yes. 

Q. You recall his testimony in that regard? 

A. Yes. 

Q. I wonder if you would look at vour file and 
see if you have any record of having transmitted 
that draft to Mv. Joralemon sometime the latter 
part of August, or early part of September? 
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A. I do have a letter addressed to Mr. Paul 
Henshaw, interoffice communication, sending an 
original and four copies. 

Mr. McCarty: Let’s mark that for identification. 


(Defendants’ Exhibit K marked for identifi- 
cation.) [72] 


The Witness: Let me look at that. 

Mr. McCarty: Would you, please. 

Now I will offer this Defendants’ Exhibit J into 
evidence. 

Mr. Dolph: We object to it on the grounds of 
materiality and no proper foundation has been laid. 

The Court: J didn’t get that this witness had 
identified it. 

Mr. McCarty: He recalls Mr. Joralemon having 
identified it. I can tell you that I will call Mr. 
Joralemon back and I will put him back on the 
stand for that purpose. That is his handwriting 
on it? A. Yes, it is. 

Mr. McCarty: I will call Ma. Joralemon back. 

Q. (By Mr. McCarty): This memorandum to 
Mr. Henshaw, Mr. Henshaw is in the San Fran- 
cisco office ? A. Yes. 

Q. What is he, an attorney? 

A. No, he is a geologist. 

Q. You said enclosed is an original and four 
copies of the agreement. “I checked this with 
Joralemon by telephone, he stated it is in order.”’ 
Asstuning it to be the fact, which I think vou have 
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testified you know to be a fact, Mr. Joralemon and 
Mr. Albert had discussed the matter in Tucson? 

A. Yes. [73] 

Q. I would assume following the discussion you 
received some sort of telephone call from Mr. Jo- 
ralemon ? 

A. And the discussion was on cancellation clause 
with a payment—somebody told me what they had 
decided to do, yes. 

Q. T notice some notes were made on that. Some- 
how that came to vour attention after their person 
to person talk? my. Mies, it. dic: 

Q. Judging from the dates, I would say you 
immediately sat down and got the thing in final 
form within two days and had it in the mail to 
San Francisco? 

A. It would be my assumption. 

Q. I notice the executed agreement which is m 
evidence was executed by the Greenway Alberts 
here in Tucson the 21st day of September, which 
would indicate it was forwarded very shortly out 
of the San Francisco office to Tucson. That date 
is the 13th of September; it was executed the 21st 
of September? 

A. What was the date of the meeting of Mr. 
Joralemon with Mr. Albert? 

Q. ith. That would seem to follow? 

A. Yes. 

Q. This document which was actually executed 
by the parties is no doubt one of the copies which 


beet 
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was mailed out of your office with your letter of 
September 13th’ 

The Court: You are referring to 3? [74] 

The Witness: T am referring to Plaintiff’s [Ex- 
hibit 3, yes, sir. 

What was that question ? 

Q. (By Mr. McCarty): I! said that decument 
is one of the documents referred to in this Defend- 
ants’ Exhibit K_ for identification ? 

& That is not our ivping that vow refer to us 
being so distinctive, so ] doubt that particular copy 
came out of my office. 

Q. You want the Court to beheve they executed 
a copy you did not prepare? 

Mr. Dolph: TI object to that. 

The Court: Objeetion sustained. 

The Witness: This is undoubtedly a copy of the 
agreement, but I don’t think that particular one 
caine out of my office. 

Q. (By Mr. McCarty): Do vou suppose they 
could have retyped it m San Francisco ? 

A. They may have. 

Q. Do you have any way of knowing that is an 
identical copy of one of the instruments you re- 
ferred to in your memorandum of September 13th? 

A. Let me have—that is it. 

Q. What I claim to have Mr. Joralemon's hand- 
writing ? 

The Court: This I? [75] 

The Witness: That is it, sir. I don’t know. 

Q. (By Mr. McCartv): You have no my OL 
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telling the Court whether or not this executed con- 
tract, Plaintiff’s Exhibit 3 is in fact a copy of the 
contract which you mailed to Mr. Henshaw Sep- 
tember 13th? 

A. I don’t know for sure. It probably is, but IT 
don’t know. 

Q. That would certainly seem to be a reasonable 
presumption in the light of the fact Mr. Joralemon 
signed it? A. Yes, it would. 

Mr. McCarty: I offer into evidence the memo 
of September 13th, if the Court please. 

Mr. Dolph: The only objection is to the materi- 
ality of it. 

The Court: May I see it? It may be received. 


(Defendants’ Exhibit K marked in evidence. ) 


DEFENDANTS’ EXHIBIT K 


Homestake Mining Company 
Correspondence—Inter-office 


To: Paul C. Henshaw. 
From: Kellar & Kellar & Driscoll. 
Date: September 13, 1956. 


ivoar Paul: 

Enclosed herewith original and four copies of 
proposed agreement with Alberts. I checked this 
with Joralemon by telephone last might, and he 
stated that it was in order, but IT would appreciate 
you carefully going over the contract and discus- 
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sing it with Mr. Joralemon if you have any ques- 
tions. 


Mr. Joralemon stated that he would be back in 
San Francisco Piiday and in his office Saturday 
morning, and would then be gone for awhile, and I 
am therefore sending this airmal special with the 
hope that vou can catch him before he leaves. 


T have not sent a copy of this to Conner, and 
do not intend to do so until this has been approved 
hy vou people out there. Suggest the possibility 
after your approval of sending executed copies di- 
reetly to him. 


Best regards. 
Verv truly yours, 


RE DRISGOLL, JR. 
RED:d 


Admitted m evidence February 21, 1958. 


Q. (By Mr. McCarty): Mr. Driscoll, I believe 
you told the Court in your talk with Mr. Joralemon 
the chief topic of your discussion was the right to 
terminate the lease and the provisions in the con- 
tract in that regard, mght? A. Maen: 

Q. The memorandum of May 16th which My. 
Conner has prepared and which Mr. Joralemon 
knows he signed in San Francisco five or six days 
after the date on it, that provided for a ninetv-day 
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notice? [76] A. Yess: 

Q. No doubt you are aware of the fact that a 
quarterly payment of $7,000 was going to come due 
every three months? A. Yes. 

Q. I believe you objected to the inclusion im 
that contract of that ninety-day notice, right? 

A. It was signed up before I got to it, yes, and 
T did object to it strenuously. 

Q. At the time you intended to put the thing 
into final form, I believe it was suggested to you 
by way of compromise that ninety-day clause be 
deleted from the contract and that in heu thereof 
the contract provide it could not be terminated 
until the first quarterly payment had been made ? 

A. That is right. 

Q. As a matter of fact, Mr. Joralemon 1n- 
structed you to prepare along those lines, to delete 
the ninety-day clause and insert in licu thereof a 
provision that the right of cancellation couldn’t be 
exercised until the first quarterly payment of $7,000 
had been made? 

A. That I never put into any of the drafts I 
sent forward. 

Q. Did you ever see that in any draft? 

A. Not until the final execution after Mr. Jo- 
ralemon’s trip over here. 

Q. Your testimony is you never did see the 
draft Mr. Joralemon executed? [77] 

A. T don't believe so, T mean until] after it was 
executed. 
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Q. What did you mail out of your office May 
13th? 

A. They were in a big dispute about this par- 
ticular feature and I apparently had some copies 
made deleting the ninety-day clause. 

Q. Putting what in leu of it? 

m@ I don’t reeall. 

Q. A $7,000 payment to be made? 

A. No. That was done down here, I tried to 
tell you that. 

@. Your testimony is you sent to San Francisco 
the 13th, you have no idea where they are or pro- 
vide in that regard and’ you can’t tell the Court 
what is in it? 

The Court: You referred to that awhile ago 
as May 13th; you mean September 13th? 

Mr. McCarty: September 13th, I am sorry. 

A. I just don’t recall. 

Q. (By Mr. McCarty): You know that some 
eight days later the contract was here in Tueson 
and executed by the Alberts, some contract? 

A. Was it executed at the time Mr. Joralemon 
was over here? 

Q. I doubt it, now that you ask me. He was 
here the 11th. Did anyone at any time ever men- 
tion to you the fact that that first quarterly pay- 
ment would have to be made? [78] 

A. To cancel, ves. 

Q. Who mentioned that to vou, Mr. Joralemon? 

A. In the first instance T don’t believe so. 
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Q. Prior to the execution of the contract, did 
Mr. Joralemon ever discuss that with you? 

A. Execution of the final contract? 

Oe Yes: 

A. Somebody did. They told me they compro- 
mised it out by assuring the first payment would 
be made. 

Q. As far as the intention of the people you 
represent was concerned, did you ever have any 
doubt it was their intention to include such a pro- 
vision in the contract as a condition to the right 
to cancellation ? 

A. Would you repeat that question ? 

Q. By the time this thing got ready to sign, did 
you have any doubt at all with regard to the inten- 
tion of your clients that the payment of the $7,000, 
subject to appropriate adjustments, was a condi- 
tion precedent to the right to terminate? 

A. It is not in that. 

Q. You say it is not in this? 

A. The payment of the first quarterly—— 

Q. Yes. 

A. The first quarterly payment, yes, that is 
correct. 

Q. That was made a condition precedent? [79] 

A. That was made a condition to the—— 

Q. To the right to cancel? 

A. To the right to cancel. 

@. As far as vou knew 

Mr. Bulby: Just a minute now. We object to 
these conclusions. That is purely a legal conclusion. 
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He can tell what is in the contract, not what its 
conditions precedent to the right to cancel. T don't 
helieve the witness means to testify to any such 
thing. 

The Witness: As I understand it, the payment 
of the first quartely $7,000 due—— 

©. (By Mr. McCarty): Yes, sir. 

A. had to be made before Mr. Joralemon 
could back away from this contract. 

@. You never had any doubt in your mind about 
that did you? A. No. 

Q. As far as you know that was certainly Mr. 


Joralemon’s intentions? 
A. Exactly. It was after he got into the row, 


ves. 
@. 1 understand that. But I mean when you 
were getting ready to sign the thing ? A. Fes 
Q. That was the precise intention of Mr. Jorale- 
mon? A. Right. [80] 


@. You never had the shghtest doubt that was 
his intention or the intention of Homestake work- 
ing through him, did vou? 

A. I can’t really say what his intention was. 

Q. All J can judge by is what he suggested vou 
do, based on the instructions you got. 

Mr. Dolph: We object to the form of the ques- 
tion, if the Court please. Let him ask what he was 
told to do. 

The Court: IJ think the objection is good. It 
will be sustained. 

Q. (By Mr. McCarty): Now getting back to 
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this letter of November 5. You no doubt will recill 
receiving from Mr. Conner this letter which is now 
in evidence as Plaintiff’s Exhibit 6, I have no doubt 
vou remember that? A. Wes. 

Q. And I suppose that you also remember your 
reply to that letter, which is here in evidence some- 


where ? A. Yes, I do. 

Q. As Plaintiff’s Exhibit 10. A. Yes. 

Q. You sent that letter and that is your signa- 
ture of course? Bes) 


Q. Now, from what Mr. Joralemon has alveady 
told us, I take it vou were never called upon to [81] 
exercise any function at all with respect to the 
preparation of the quitelaim deed referred to? 

Mr. Bilby: I can hardly hear vou, 

The Court: Mr. McCarty, if you will stand hack. 

Q. (By Mx. McCarty): Nothing was ever said 
to you with respect to vour preparation of the deed, 
I take it? A. BNO; 

Q. What did you do, Mr. Driscoll, after you got 
Mr. Conner’s letter, other than write him this reply 
of November 26th which closes with the words: 
“You will no doubt be hearmg from San Fran- 
cisco either direct or through this office im the near 
future.”’ 

“A. J caught an error in the San Francisco com- 
putations. 

Q. When did you do that? 

A. After I got My. Conner’s letter, then I wrote 
them about it. 

Q. You wrote San Francisco? A. Yes. 
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Q. You never again wrote Mr. Conner? 

A. I[ don’t beheve so, no. 

Q. When did you write San Francisco? 

A. It was shortly after T received the letter 
from Conner. 

Q. Why don’t you look at your file and see if 
you can tell us from your documents? [82] 

A. What is the date? 

Q. The date on this letter you signed is Novem- 
Fer 26th, 1956. 

A. Yes, | wrote this on the 26th. 

Q. This would indicate on the same date vou 
wrote Mr. Conner vou wrote to Mr. Hamilton in 
San Francisco, asking him to please 

A. Is it going to be admitted first ? 

Q. J think that might be desirable. 


(Defendant’s Exhibit L marked for identi- 
fication. ) 


Q. (By Mr. McCarty): This L for identifica- 
tion is an accurate copy of a memo you wrote to 
Mr. Hamilton in San Francisco November 26th, 
1956 % we It is. 

Mr. McCarty: We offer it into evidence. 


(Defendants’ Exhibit L marked in evidence.) 
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DEFENDANTS’ EXHIBIT L 


Homestake Mining Company 
Correspondence—Inter-Office 


To: John W. Hamilton 
From: Kellar & Kellar & Driscoll 
Date: November 26, 1956 


Dear John: 


I am enclosing letter from Conner and Jones 
regarding the Greenway Albert matter which is 
self-explanatory. Also see copy of my reply to him 
which is also enclosed. 

Perhaps if vou could tell me how vou made your 
computations and check with Mr. Joralemon or 
Paul as to the $4,000 matter, we can answer him 
again. 

Best. regards. 

Very truly yours, 


os se ve) lol eee es oe @ oe © @ © 8) le © (6 © () iste 


RED:d 


Admitted in evidence February 21, 1958. 


Q. (By Mr. McCarty): I would assume that 
was followed by other correspondence between vou 
and San Francisco as to how the computation was 
made ? ee es 

Q. Mr. Joralemon has told us, Mr. Driscoll, as 
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far as the proposition of deciding what moneys 
were due under the contract, that was placed in 
your hands, right? 

A. At least partially. It was cleared through 
vur accounting department of course. [83] 

Q. This provision that is in this contract that 
is in evidence, that is the main contract betwee 
the people, and seeking to trace back this original 
provision in the contract, to orient you on the thing, 
T think vou will remember the contract recited that 
there were certain title defects and that they would 
be eleared and that Mr. Joralemon would pay the 
legal expense, And then this language which appears 
on the third page: ‘‘Any legal expense incident to 
the foregoing paid by lessee shall he deducted from 
future payments to lessors prorated over one veat's 
payments as they become due.’ Keep that before 
you, that specific langnage. 

As you can see, Mr. Driscoll, that language is 
almost identieal to your handwritten language con- 
tained in this adjusted memorandum which you 
wrote out in your own hand back April 28th, 

Myr. Bilby: Your Honor, don’t these agreements 
speak for themselves? 

The Court: I take it this is preliminary. 

Mr McCarty: It is. 

The Court: For that purpose it may go in. 

A. Approximately the same. 

Q. (By Mr. McCarty): Almost identical, isn’t 
it? A. Yes. 

Q. Now, Mr. Driscoll, just assuming for the 
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purposes of argument that you were entitled to 
some sort of a deduction [84] because of the pay- 
ment of that $4,000 in settlement of the lawsuit— 
T am assuming that for the purposes of the question 
I am about to ask you. Assuming that to be the 
fact. the amount which was mailed to Mr. Albert 
out of your San Francisco office November 6th, 
which has already been stated to the Court, you 
will recall, was improper, it was not right, right? 

wa. Yessir. 

Q. It was improperly computed under the lan- 
euage of that contract which you mm your own hand 
prepared ? 

A. Under my interpretation of how it should 
have been computed it was improper, correct. 

Q. Accordingly I have little or no doubt that 
vou so advised San Francisco which caused them 
to issue their second draft, which was dated the 51st 
of Deeember ? 

A. Yes, I believe that was the date. 

Q. And it was your advice to San Francisco no 
doubt that occasioned this letter of December 4— 
January 4, 1957, which is in evidence. Have you 
seen that letter’ A. Yes 

Q. Still trying to decide what became of this 
memo of yours of September 13th. You recall, at 
least I have avowed to you, and I am going to prove 
Mr. Joralemon was in town September 11th and 
talked to Mr. Albert about the deal. And do you 
recall a telephone conversation with Mz. Conner 
the [85] date of September 12th, which would he 
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the day before you mailed those enclosures to San 
Francisco, do you remember Mr. Conner calling you 
on that date? 

A. TI don’t know. | am trying to remember and 
1 may be misinformed because this is going pretty 
much on what I was told, that that final executed 
draft was typed up down here and signed down 
here when all the parties were here. That is my 
understanding. If T am in error on that | will have 
to double eheck. 

Q. There is no way at all the documents would 
be marked so you could see whether or not they 
ever came out of your office? 

A. We have typewriters going—it might have, 
[ just don’t know. 

Q. There is one page in the agreement that 
seems to have been typed separately and put in. 
You notice that page 6, it appears to be substan- 
tially different ? A. And initialed. 

Mr. MeCartv: T haven’t any further questions. 


Redirect Examination 
By Mr. Dolph: 

Q. Mr. Driscoll, Mr. MeCarty asked you your 
understanding or opinion with regard to certain 
things connected with this contract and I believe 
vou stated on cross-examination that [86] vou never 
had any doubt that Mv. Joralemon, under the terms 
of this lease, had to pay that first quarterly pay- 
ment ? 

Mr. McCarty: I am sorry, but if T asked that 
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I didn’t intend to. I asked any demand, whether 
that was Mr. Joralemon’s intention. 

The Court: I think that was the question to 
which I sustained an objection. 

Mr. McCarty: I believe you did. 

Mr. Dolph: He went into it, your Honor. 

The Court: You did get from him he had no 
doubt that wasn’t required under that contract. 

Mr. Dolph: What I was trying to elicit was the 
fact that that was his instructions in the matter 
and accurately reflected the intention of his prin- 
cipal, to the best of his knowledge. 

The Court: Let’s hear it further. 

Mr. Dolph: ~All asght. 

Q. (By Mr. Dolph): Was it vour understand- 
ing that your principal had any intention that that 
provision should mean that no notice of termination 
could be effective before the legally correct. amount 
had been paid on the quarterly payment? 

A. Absolutely. 

Mr. McCarty: Just a moment. I object to the 
leading nature of the question. [87] 

Mr. Dolph: Your Honor, he went into this and 
the only way I ean ask the question is to define 
what [ am talking about. 

‘The Court: That is leading, Mr. Dolph. 

Q. (By Mr. Dolph): I will ask you this. Would 
you explain to the Court then, Mr. Driscoll, what 
vour instructions and what your understanding of 
your principal’s intention was in agreeing to that 


provision ? 
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A. Yes. It was a compromise to eliminate this 
ninety day cancellation clause, but clearly not a con- 
dition precedent to termination of this agreement. 

Q. And what was your understanding with re- 
gard to the provision in that paragraph regarding 
quitclaim deeds? A. The same answer. 

Q. You have testified you received Mr. Conner’s 
letter or at least a copy of it, the one dated April 
16th, Exhibit 7 in evidence, I hand it to vou. I will 
ask you to tell the Court what you did in connection 
with this matter after vou received notice of that 
letter? 

A. Well, My. Joralemon sent me a copy of this 
letter, M1. Conner did not, as I recall. And when I 
got it I immediately felt that there was only one 
thing to do and that was engage local counsel down 
here and find out what it was all about, which we did. 
IT came down here and as you gentlemen recall, we 
discussed it and felt declaratory [S88] judgment 
action was the only thing to find out. 

Q. As far as you know, did Mr. Comer receive 
a response to that letter through vour local counsel ? 

A. My recollection is that you gentlemen went 
down to see him within a matter of hours or days 
at the most. 

Q. When you said on cross-examination that you 
did not reply to that Ictter, you meant that vou 
personally made no written reply to it? 

mm hatis Tight. 

Mr. Dolph: That is all. 
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Recross-Examination 
By Mr. McCarty: 


Q. When did you come down and talk to counsel 
about it? The suit was filed about a month and a 
half later. When did you come down here? 

A. I think I talked to you on the phone first, then 
IT went to San Francisco and had a talk with Mr. 
Joralemon and got the files out there and on my way 
back stopped by here and went over it in detail with 
them. The exact date, let me see. Is that date 1m- 
portant? 

A. In view of the fact that there was no answer 
to Mr. Conner’s letter until he mailed another one 
on May 16th to Mr. Joralemon I was sort of cu- 
vious about the testimony with respect to what we 
did immediately. [89] 

A. It looks to me like it was early in May, be- 
cause shortly thereafter I was floating around a 
lot of quitclaim deeds and things. 

Mr. McCartv: That is all I have. 

The Witness: That is as close as I can come, 
Mr. McCarty. 

Mr. McCarty: All right, thank you. 

- Mr. Dolph: TI have no further questions. 


(Witness excused.) 
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H. GREENWAY ALBERT 
called as a witness herein, having been first duly 
sworn, testified as follows: 


Cross-Hxannnation 
By Mr. Dolph: 


Q. Will you state your name, please? 

A. H. Greenway Albert. 

Q. You have heard the testimony of these wit- 
nesses who have gone before, My. Albert, haven’t 
vou? 

A. Yes, most of it. 

Q. And you are one of defendants in this action ? 

i Theat iseeorrect. 

O® | hafid you»Plaintiff’s Mxhibits 1, 2 Amis 
in evidence and ask you whether those were all 
signed by you [90] and vour wife? 

A. They were. 

Q. LI hand vou + in evidence and ask you if vou 
received that, and if so when? A. Isdith 

Q. It is dated November 5th, 1956. 

A. I don’t know whether it was ai mai] or not, 
but probably got it the 6th or 7th. 

Q. When you reecived that what did vou do in 
connection with this lease and option ? 

A. I didn’t do anvthng night away until I got 
the 

Q. I think vou have to speak a little louder, Mr. 
Albert, T don’t think the Judge can hear you. 

A. T don’t think I did anything immediately 
aiter that. 1 ealled Mr. Joralemonowp a little later, 


T think it was another letter, he send me some loves. 
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Q. About when was it you called Mr. Jora- 


lemon ? A. I think about the 12th. 
Q. Just a few days after you received this letter 
from him dated November 5th? A, Kes: 


@. What did you say to him over the telephone? 

A. I told him that I had gotten a check and it 
was for the wrong amount. He said I would get a 
check for $7,000 or something—it was short. And I 
also asked him if he had [91] sent me the logs on 
the holes. 

Q. Asked him if he had sent vou the logs? 

A. Asked him if he would send me the logs. 

Q. Did you tell him that you wanted any quit- 
claim deeds or releases on those claims ? 

ACen Gi enor. 

Qo siz A. | did not. 

Q. Did you tell him that you or your attorneys 
took the position that until you received such quit- 
elaim deeds or releases that vou considered the no- 
tice of termination of no effect / 

.. No, i diduait. 

Q. Did vou tell him that either vou or your at- 
torney considered that until he had paid you what 
you claimed was due on the quarterly payment that 
his notice of a termination had no effect? 

A. No. 

Q. Did he tell vou during that conversation that 
he was moving out or had moved out of the prop- 
erty ? 

A. No, Y don’t thimk he said anvthing about 
that. It is in the letter there. 
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Q. You deny he told you he was moving out of 
the property or had moved out? 

A. [ don’t remember about that. | had the letter 
there [92] saying they were through. 

Q. He did tell you though he had to give the 
property up, didn’t he? 

A. IJ don’t know whether he told me that over 
the phone; he told me that in the letter and I told 
him the amount of the check was wrong. And he 
said he would take it up with his attorneys, he had 
nothing te do with that. [ said, well, P wowld vet my 
attorney to take it up with his attomey. 

Q. Didnt he tell vou they were leaving the 
property in that telephone conversation ? 

A. I don’t remember that. 

@. You remember vour deposition was taken, 
don’t you, Mr. Albert? A. Yes. 

Q. On October Ist in our office, 1957, vou re- 
member that? 

A. Yes, I remember you took the deposition. 

Q. Page 26, line 24, were you asked this question 
and did you give this answer: 

‘Question: He told you they were leaving, they 
were getting out of the property, didn’t he? 

‘““Answer: Yes.” 

Did you give that answer? 

Mr. McCarty: No, he didn’t give that answer. 
Read the whole answer. 

Mr. Dolph: T will go ahead. [93] 

Ow CBoxMr. Dolph): Contitmiie: “Rut when T 
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talked on further he said he didn’t know they were 
drilling next door.’’ 

Did you give that answer? 

A. Yes, I asked Mr. Joralemon if he knew they 
were drilling on the Bluestone; he said no, he 
didn’t. 

@. But you gave the answer I just read, didn’t 
you? A. If I said so at that time. 

@. Then he did tell you on the phone he was 
leaving the property, didn’t he? 

A. I can’t remember he said he was leaving the 
property. I know he wrote that in a letter. 

Q. You knew he was getting out of the property 
and intended to, didn’t you? 

A. I thought he intended to 

Q. That is all. You have answered my question. 
After you got this letter from Mr. Joralemon dated 
November 5th you discussed the question of that 
letter with Mr. Conner, didn’t you, vour attorney ? 

A. Yes. 

Q. Didn’t he tell you that you had a mght to 
demand quitelaim deeds if you wanted them? 

Mr. McCarty: I object to that unless a founda- 
tion is laid. When did he talk to him? 

Mx. Dolph: JT asked him after he had received 
this letter. [94] 

Mr. McCarty: That takes care of us up to this 
date. I object, no foundation has been laid. 

The Court: Lay the foundation, Mr. Dolph. 

Q. (By Mr. Dolph): I will ask you whether 
shortly after vou had received this letter, between 
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the time you had received that letter and the end of 
1956, did you have any discussion with Mr. Conner 
concerning the letter? 

A. J don’t remember the date. 

Q. Maybe you can fix the time then. Did you 
ever have any discussion with him concerning the 
letter? A. Yes, later on. 

When? 

I don’t remember just the date. 

Don’t you remember the month? 

Probably mm February, I imagine. 

February of what, 1957? 

igi is. right, 

You mean you didn’t discuss it with Mr. 
Conner before February, 1957, vou didn't discuss 
this letter with him ? 

A. I may have discussed it with him. T ean’t 


COFOrore 


remember. 

Q. But vou don’t remember. Didn’t vou go im 
right after you got the checks in November? 

“A. I did, 1 went over 

Q. About what time in November was that, what 
period in November was that? [95] 

A. I think around the 12th or some place. 

®. What? 

A. I think around the 10th or 12th. 

Q. Did you discuss this letter dated November 
oth at that time’ 

A. IT think I mentioned IT had gotten a letter. 
YT think mavbe JT showed it to Mr. Conner. 
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Q. Did you discuss quitclaim deeds with him at 
that time? 

A. I asked him if my lease was still good, 
whether the lease was cancelled; he said, “‘Did you 
get your quitclaim deed?’’ And I said no. I also 
hadn’t gotten the full amount of my quarterly pay- 
ment that was due on November 8th. 

Q. Did he tell you at that time that you had a 
right to demand a quitclaim deed? 

A. No, not at that time. T think it was in Febru- 
ary he did, because T took it wp with him then. 

Q. He told you in February you had a right to 
demand the quitclaim deed? 

A. T had some people out here interested in the 
property and he said T couldn’t do any business 
with them because my lease was still in effect and 
until IT got the quitelaim deed back, which I hadn’t 
vot. He said, ‘‘Did vou get it?’’ And IT said, “No, 
T haven’t gotten any payments.’’ The quarterly pay- 
ment hadn’t been settled vet. [96] 

Q. Then it wasn't at the time you took your 
check in to him that he told you that you could 
demand the quitclaim deed? 

A. No, that was discussed later. 

Q. Going back to your deposition, page 30, line 
14, were you asked these questions and did vou 
eive these answers: 

“Question: When you took those checks in to 
Mr. Conner didn’t vou discuss anything about the 
quitclaim deeds or relationship of the property? 
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‘‘Answer: Yes, I told him [ hadn’t got the quit- 
claim deeds. 

“Question: What did he say? 

‘‘Answer: He said the lease was still in effect 
until I got the quitclaim deed. 

‘Question: What did he tell vou to do about it? 

‘Answer: He said there wasn’t anything I could 
do unless I wanted my property back, he could 
write and demand the quitelaim deed.”’ 

Did you give those answers to those questions ? 

A. That is correct. 

Q. ‘Then you did discuss it with him at the time 
vou went in with those checks? 

A. | don’t know just when it was I discussed it, 
I don't know the date. 

Q. This deposition was taken back in October 
of last year. Would your recollection have been a 
little better [97] then than it is now? 

A. It probably would be, ves. 

Q. And you told him at that time not to demand 
a quitelaim deed, didn’t vou? A. I did. 

Q. Your answer? 

A. Yes, [ told him I didn’t want to demand a 
quitclaim deed. 

Q. In that conversation you had with Mr. Jora- 
lemon a few days after you received this letter, you 
didn't tell him anything about. trving to hold him 
to the lease because you didn’t have the correct 
amount or the quitclaim deed, did vou? 

A. No. 

Q. At that time vou requested he furnish vou 
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the log data from the drill holes he had made, 
right? A. That is correct. 

Q. I hand you Exhibit 5 in evidence and ask 
you if you received that from Mr. Joralemon in 
response to your request? A. Leeda) 

@. After receiving Exhibit 5 in evidence did you 
get in touch with Mr. Joralemon and tell him you 
were taking the position that he was still on the 
lease and option and that rentals were accruing? 

A. No. [98] 

Q. Did you ever tell him that? my aINo: 

Q. You did have your attorney, Mr. Conner, 
write to Mr. Driscoll on a letter dated November 
2Ist, which is Plaintiff’s Exhibit 6 in evidence, 
didn’t you? A. Yes, that is correct. 

Q. You told him what to tell him? 

A. Yes. I told him TI hadn't gotten the full 
amount, the quarterly payment. 

Q. Did you tell him to advise Mr. Driscoll you 
were taking the position there was no termination 
until this matter of the quarterly payment was 
straightened up? 

A. No, that wasn’t mentioned. 

Q. How long have you known Mr. Joralemon? 

A. Since March, 1911, I think. 

Q. And he is a personal friend as well as a 
business acquaintance, right ? 

A. That is correct. 

Q. And you feel you could trust him to take 
eare of anything that would be necessary for vour 
protection ? 
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A. Ordinarily, but Mr. Joralemon said that the 
attorneys were taking care of it, so I got my attor- 
ney to get in touch with Mr. Driscoll and | didn’t 
bother Mr. Joralemon any more. That was the last 
conversation we had. 

Q. You and Mi. Joralemon by this time, after 
wl these [99] years of friendship, had a feeling 
between you which made you feel as if he wouldn’t 
take any unfair advantage of you by a technicality, 
didn’t von? 

My. McCarty: [ don't see any propriety at all 
to any such question as that. 

The Court: T don’t see it, Mr. Dolph. 

Q. (By Mi. Dolph): You never had any doubt 
in your mind if vou had requested Mr. Joralemon 
to do so. he would furnish vou with a quitelaim 
deed, did vou? 

A. I don’t know what Mi. Joralemon would 
have done. 

Ma. McCarty: I didn’t hear that answer. 

The Witness: I would assume they were holding 
the lease until they found out what they got in the 
deep holes they were drilling next to me at the 
Bluestone. 

Q. (By Mr. Dolph): Mr. Albert, vou had dis- 
eussed this particular property with Mr. Joralemon 
many times over the period of vears, havent vou? 

A. Oh, ves: My. fovalemon had au option on it at 
one time. | 

Q. Ue was familiar with the property and von 
were familiar with it, meght? 
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A. JI don’t know whether he was familiar with 
the conditions, recent conditions: he was familiar 
with it many years ago. 

Q. But you had stated to him your theory about 
where the [100] ore would be if there was any, 
hadn’t you? 

A. Well, I think maybe I did, ves. 

Q. You know you did, don’t you? 

Mr. McCarty: Just a moment. What conceivable 
materiality does this have? 

Mr. Dolph: I believe it is preliminary, your 
Honor. I am entitled to go into it to show Mr. Al- 
bert knew what was going on. 

The Court: I take it you are getting at estoppel 
now, Mr. Dolph? 

Mr. Dolph: Yes, your Honor. Well, not only 
estoppel, but I think if vou will read the last, the 
next to the last sentence im this letter. 

Mr. McCarty: What letter is the Court reading 
now ? 

The Court: 5 in evidence. On estoppel, Mir. 
Dolph, what this man might by his conduct, or what 
he said or what he did would have led Mr. Jora- 
lemon to do or not to do, or believe or not believe, 
that would bear on that, but as to what this man 
thought—— 

Mr. Dolph: What he thought has a bearing on 
what his knowledge and understanding was as to 
the intentions of the other party. 

The Court: Well, Mr. Joralemon’s letters ex- 
press that. They are already in evidence, his letter, 
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Exhibit 4, in addition to Exhibit 5. This goes way 
back, as I understand [101] it. Let me have the 
question again, Mr. Baker. 


(The previous three questions and answers 
were read.) 


The Court: I will sustain the objection. I dou’t 
see where it would have any bearing on this. 

Q@. (By Mr. Dolph): Mr. Albert, did you at 
any time, either personally or through agent or at- 
torney, state expressly or mdicate In any way to 
Mr. Joralemon or any of his agents, prior to Mr. 
Conner’s letter dated April 16th of 1957, which is 
Exhibit 7 mm evidence, did you ever before that 
time ever make any such indication that you took 
the position that this lease and option could not be 
terminated except after all payments had been made 
on that quarterly payment and after a quitclaimn 
deed had been executed and delivered to vou? 

A. You say before this? 

Q. Yes, sir. A. No. 

Q. Prior to that time did you or anybody on 
your behalf ever request or demand a release or 
quitelaim deed on this property ? A. No. 

Mr. Dolph: No further questions. 


Examination 
3y Mr. McCarty: 
Q. My. Albert, | believe you said you talked to 
Mr. [102] Joralemon shortly after you got his let- 
ter of November 5th, mght? A. Yes. 
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Q. Now here in evidence, Mr. Albert, is Plain- 
tiff’s Exhibit 5, which is a letter to vou from Mr. 
Joralemon, dated November 16th? 

A. That is right. 

Q. It refers to a telephone conversation of that 


morning ? A. That is right. 
Q. Could that have been the day yon had that 
eonversation ? A. Yes. 


Q. Do vou actually remember the date at this 
time ? 

A. I am not sure of it. It Was appre@saniaiae 
that. 

Q. You told Mr. Dolph that in that conversa- 
tion you discussed with Mix. Joralemon the fact that 
vou weren't happy with the payment ? 


ee ledad. 
Q. And he said that he was leaving that up to 
the lawvers? A. ‘Thawes rent. 


Q. T thmk vou said so accordingly after that 
conversation you went to talk to vour lawver? 

A. He said that the 

Q. Answer my question. 

Mr. Dolph: T object to the question on the 
ground it is leading and also calls for testimony 
that is already in. [103] The record speaks for it- 
self. 

Q. (By Mx. McCarty): Was it before or after 
your conversation with Mr. Joralemon on the phone 
that von went and consulted with Mr. Conner about 
the money? A. That is correct. 
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Q. Which was it, before or after? 

A. After. 

Mr. McCarty: ‘That is all the questions [ have 
at this time. 

Mr. Dolph: No further questions. 

Mr. McCarty: 1 will stipulate the actual settle- 
ment of the thine was consummated by telephone 
August 17, because that is the date Homestake ac- 
tually sent its money. As far as the formalhties of the 
thing are concerned, the papers were mailed to Salt 
Lake City to be placed in escrow August 3rd. T 
have the letter of transmittal. It is entirely likely 
and I will submit, so far as the final settlement of 
the thing, that wasn’t brought about until early 
September, 1956. 

Mr. Dolph: We are referring now to the quiet 
title action against Uramum Company of America, 
vour Honor. With the stipulation, we rest. 


(Plaintiff rests.) 


Mr. McCarty: Your Honor. if we could take a 
short recess. [104] 
The Court: We will take a ten minute recess. 


(Reeess. ) 


After reeess: 


Mr. MeCarty: J think counsel will join me in a 
stipulation, vour Honor, that payments made on 
behalf of the plaintiff to the defendants were made 
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in the following amounts and on the following dates: 
The sum of $2,000 was paid prior to September 
20th, 1956; on September 20, 1956, $1,000. On Octo- 
ber 7, 1956, $1,000. On November 6th, 1956, $1,000. 
I think counsel will join me in a stipulation that 
all of those payments were made as $1,000 a month 
provisions under the terms of the contract. Further, 
a payment was made November 6th, 1956, in the 
amount of $3,932.15. A payment was made Decem- 
ber 31, 1956, in the amount of $1,286.52. In all cases 
the dates above mentioned are the dates appearing 
on the vouchers themselves. They don’t purport to 
be the date of transmittal, as for instance, the last 
payment which was actually transmitted around the 
4th or 5th of January. I will ask that counsel strpu- 
late the vouchers may be admitted in evidence. 
They are all here except the voucher for the second 
payment, T don’t know where it is. 

Mr. Dolph: We have no objection to the vouch- 
ers, but as for your stipulation, | think you have 
made a slight error inadvertently. I think the first 
$2,000 was paid under [105] paragraph 8-a of the 
contract. 

Mr. McCarty: It had heen theretofore paid? 

Mr. Dolph: Yes. And the further $1,000 pay- 
ments were made under paragraph 8-b. That is the 
$1,000 a month payment. 

My. McCarty: J will aecept that amendment. 

Mv. Dolph: We will stipulate to the balance of 
vour statement. 

Mr. McCarty: May the vouchers be received in 
evidence as one exhibit? 
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Mr. Dolph: We have no objection. 
The Court: It mav be received as ‘‘M”’ in evi- 
dence. 
(Defendants’ Exhibit M marked in evidence.) 


Mr. McCarty: Mr. Albert, will you take the 
stand again, please? 


H. GREENWAY ALBERT 
recalled as a witness, having been previously sworn, 
testified as follows: 


Direct Examination 
By Mr. McCarty: 


Q. Mx. Albert, I have already discussed with 
you Mr. Joralemon’s letter of December 16th re- 
ferring to your telephone conversation with him. 
There is now in evidence Miz. Conner’s letter of 
November 21, 1956, to Mr. Driscoll, [106] discussing 
the discrepancy in the amount forwarded ? 

A. That is correct. 

Q. Was it between those two dates you talked 
to Mi. Conner? A. Yes. 

Q. Now, had you talked to Mi. Conner at any 
time prior to that conversation and after vou had 
received Mr. Joralemon’s letter indicating his in- 
tention to surrender? 

A. I think not. I don’t reeall it. 

Q. What did you do with that draft. Ma. Albert, 
which was for some 3900 odd dollars, what did vou 
actually do with that draft? 
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A. J took it over to Mr. Conner and left it with 
him. I told him the amount was incorrect; I didn’t 
want to cash it. 

Q. Do you recall when was the next time you 
saw Mr. Conner? 

A. I think it was early in January. 

Q. Did you receive that check—— 

A. 1200 and something. 

Q. ——$1286.52. What did you do with that? 

A. I took it over and gave it to Mr. Conner, 
told him the amount was still insufficient. 

Q. Have those drafts since been negotiated by 
you? A. Yes. 

@. When did vou negotiate them? [107] 

A. After they filed suit against me I asked you 
if it was all right to deposit those checks. 

Q. And I told vou it was? 

A. You told me it was. 

Q. And you did? 

A. I did. You said [ had better wait until I put 
them in for collection. 

Q. After that date early in January when you 
took that second draft wp to Mr. Conner, will you 
tell the Court about when you next discussed the 
matter with Mr. Conner? 

A. J think it was around February, I think it 
was. 

Q. And at that time did you have any discussion 
with Mr. Conner with respect to legal position 
under this contract ? 
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Mr. Bilby: I object to this as being immaterial, 
if the Court please. 

Mr. McCarty: They seem to be greatly con- 
cerned over his state of mind. 

The Court: I think he was examined about his 
conversation there in February, 1957, about the time 
he went to see Mr. Conner. 

Mr. McCarty: Yes, sir, he was. 

Mr. Dolph: He was examined about an earlier 
time he went to see Mr. Conner, if the Court please. 

Mr. Bilby: He said he went in February but he 
Was not examined about that, vour Honor. He was 
examined ahout the [108] time he said he took the 
checks. 

The Court: He testified in February he wanted, 
or had somebody express some interest in the prop- 
erty and he went to Mr. Conner and talked to him 
about whether he could let them have it and Mr. 
Conner said no because the lease was still in effect. 

Mr. McCarty: J will withdraw the question. 

Q. (By Mv. McCarty): Do vou reeall when it 
was you next went to see Mr. Conner about it? 

A. J think the Lth of April. 

Q. That was the day before Mr. Conner’s letter 
to Mr. Joralemon, ght ? A. That is true. 

Q. Do you now remember how many times alto- 
eether you talked to Mr. Conner about this? 

A. No, but quite a number of times. T did some 
telephoning, too. 

Mr. McCarty: That is all the questions T have. 

Mr. Dolph: No questions. 
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recalled as a witness, having been previously sworn, 
testified as follows: [109] 

Cross-Examination 
By Mr. McCarty: 


(Defendants’ Exhibit N marked for identi- 
fication. ) 


DEFENDANTS’ EXHIBIT N 


[Letterhead of Pioneer Hotel. Tucson, Ariz.] 


Sept. 11. 1956. 
Mr. Charles EK. Conner, 
Tueson. 


Dear Mr. Conner: 


I enclose herewith the Driscoll draft of the pro- 
posed final contract between Greenway Albert and 
myself that vou handed me this afternoon, and also 
a later draft that includes the changes agreed on 
with Greenway Albert after we left you. 

These may be useful in your telephone talk with 
Driscoll tomorrow. 


Yours sincerely, 


/s/ TRA B. JORALEMON., 


Marked for Identification February 21, 1958. 
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Q. (By Mr. McCarty): Mr. Joralemon, so that 
you won’t have to rely on your memory at all, J 
want you to examine N for identification and tell 
me whether or not you were in Tueson, Arizona, 


September 11, 1956? A. Yes. 
Q. That letter is a letter which vou actually 
wrote in Tucson that day ? A. Thait as, thitie: 


Q. Prior to the writing of that letter on that 
date you had been in conference with Mr. Albert 
on this deal? A. J had been. 

Q. [ notice in the letter that vou returned a 
draft of a contract to My. Conner so that he would 
have the benefit of it In a telephone call which vou 
anticipated he would make to Mr. Driseoll the next 
day ? A. That was evidently it. 

Ome! welts I wanterou to look, at thicgey 
for identification, Mr. Joralemon, the handwriting 
appearing at the top of the first page of that is vour 
handwriting ? A. That is my handwriting. 

Q. This is in truth and in fact the very draft 
you discussed with My. Albert in Tueson, [110] 
Arizona ? 

A. IJ think it must have been. I aim not sure but 
what I may have marked two copies, but this is the 
version of the contract I discussed with Albert. Tt 
may be one of two [ discussed with him. 

Q. I notice at the top these words appear: 
“Draft discussed by JGA and IVI, September 11, 
1956"". A. Yes. | 

Q. That is written in your handwriting ? 

A. Yes. My recollection is IT had two copies of 
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this and made the later comments on each copy, so 
there were two of them discussed with Albert at 
the same time. 

Q. Where did you get the drafts from? 

A. Brought them from San Francisco and they 
had resulted in several earlier drafts prepared, some 
by Mr. Driscoll, some by Mr. Taylor, some a com- 
bination of them. They were the result of quite a lot 
of discussion. 

Q. You brought these from San Francisco? 

A. T brought them from San Francisco. 

Q. On page 2 on the margin of the page there 
is some handwriting. That is also your handwrit- 
ing? A. That is my handwriting. 

Q. And these words which pick up after the 
provisions of the contract with respect to the sur- 


render of the lease, there is handwritten 

Mr. Dolph: Tf the Court please, we cbjeerate 
this on [111] the ground the mstrnment is not in 
evidence and the question is immaterial. 

Mr. MeCartv: I will offer the instrument in 
evidence. 

Mr. Dolph: We object to it upon the ground it 
is Immaterial. 

The Court: May I see it? 

Mr. Dolph: The parol evidence rule prohibits 
coing into all these things. 

Mr. McCarty: T understand the Court held there 
was an ambiguity with vespect to that provision. 

Wr. Dolph: We don’t dispute there is an ambhi- 


ouity. 
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The Court: May I see 3. I don’t know that this 
would be of any help, Mr. McCarty. You are re- 
ferring to the matter in paragraph three? 

Mr. McCarty: I am indicating with some vivid- 
ness Mr. Driscoll’s answer to Mr. Dolph’s leading 
as to whether or not they had imtended that pay- 
ment to be a condition precedent and there it is in 
the handwriting of the parties. The Court has ruled 
he conceived there to be an ambiguity in connection 
with 3 in comparison to 13. 

The Court: The part that was ambiguous to me 
is not aided by what I see right now. I am going 
to receive it and J will consider it only for that 
purpose, if it throws any hght on what I feel at 
this time is an ambiguity between 3 and 13, T will 
consider it, otherwise it will be disregarded. [112] 

Mr. McCarty: It might greatly shorten this pro- 
cedure, I understand probably the Court’s feeling 
with respect to ambiguity 1s directed to the neces- 
sitv of a deed, 1s that the Court’s feeling about an 
ambiguity ? 

The Court: Yes. Whether it was necessary un- 
der the provisions of the contract. for the lessee or 
optionee to give the deed in order to terminate the 
contract or whether the notice would terminate it 
subject to the might of Mr. Albert to demand the 
deed. 

Mv. Bilby: Whether the deed had to accompany 
the notice. 

The Cowrt: No, whether a deed was necessary to 
make the termination or the notice effective. 
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whether accompanying it or any other time. To me 
T see a little difference in the wording, but I am 
still of the opinion there is an ambiguity there. I 
will consider it for that purpose. That is J. 


(Defendants’ Exhibit J marked in evidence.) 


Mr. McCarty: I have no further questions. 
Mr. Dolph: No further questions. 
Mv. McCarty: The defendants rest, your Honor. 


(Defendants rest.) 


My. Dolph: Have all our exhibits been admitted ? 

The Clerk: Yes. 

Mr. Dolph: We have nothing further and we 
rest. [113] 

Mr. McCarty: May I ask if all the exhibits I 
have have been marked, save and except the last 
one? 

The Clerk: ‘‘F’’ was not admitted. 

Mr. McCarty: I don’t need that admitted. And 
the last one IT had marked was not admitted. 

The Court: I don’t show ‘'H’’ admitted. 

Mr. McCarty: I ask that that be admitted. That 
is a letter in which Mr. Driscoll transmitted to Mr. 
Conner drafts. 

-Mr. Dolph: We object to it on the ground it is 
not material. 

Nhe Court: Mav IT see it? It may be received. 


(Defendants’ Exhibit H marked in evidence.) 
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August 25, 1956. 


Mr. Charles Conner, 
Box 310, 
Tueson, Arizona. 


Dear Mr. Conner: 


Herewith copy of proposed agreement between 
Albert and Joralemon. I would appreciate vour 
comments on it as soon as possible. 


It is becoming more important that we definitely 
ascertain whether any of these claims are located 
on state land and not a part of the unappropriated 
public domain subject to mineral entry. 


| would also appreciate hearing from you as to 
how our settlement is progressing. 


Very truly vours, 


R. EH. DRISCOLL, JR. 
RED:d 


Marked for Identification February 21, 1958. 


Mr. McCarty: We are prepared to argue the 
matter with authorities at this time, if vour Honor 
wants to hear argument. 

Mr. Dolph: We can do so also, but I believe the 
time could be used to better avail if the Court 
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gave us a chance to look over this voluminous set 
of exhibits. 

The Court: I will tell you what I prefer, I pre- 
fer counsel to give me a memoranda without the 
motion, just limit it strictly to your views as to 
what all the evidence, including the exhibits, 
amounts to, and your position on the legal points. 

Mr. Bilby: A brief memorandum? [114] 

The Court: Yes. I don’t care anything about 
any discussion of the habits, character or anything 
else of any of the parties; just exactly what the 
evidence amounts to and the legal points that are 
involved in it. J think all counsel know what I have 
in mind on it. How much time do you need for 
that? 

Mr. McCarty: You want us to file them simul- 
taneously ? 

The Court: Simultaneously. 

Mr. Dolph: I think probably a couple of weeks, 
your Honor. 

Mr. McCarty: I have my brief ready except for 
typing it so any time at all, if the Court please. 

The Court: Do you want two weeks, Mr. Dolph? 

Mr. Dolph: I will try to get it in earlier than 
that, but you never know what might come up. 

“Mr. McCarty: If you want more, ask for it. 

Mr. Dolph: Let’s ask for ten days. 

The Court: I would rather give von what time 
you need. You know your situation. 

Mr. Dolph: Tf we may, I would like two weeks 
then. 

The Court: The matter will be submitted on 
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memoranda to be filed by each side within fifteen 
days of this date, the memoranda to be filed simul- 
taneously. When the memoranda are filed the mat- 
ter will stand submitted. [115] 


State of Arizona, 
County of Pima—ss. 


I, Fred L. Baker, do hereby certify that 1 am 
an Official Court Reporter in the United States 
Distriet Court, District of Arizona, and that as such 
Official Court Reporter, 1 attended the hearing in 
the foregoing-entitled cause; that I took down in 
shorthand all the oral testimony adduced and pro- 
ceedings had; that such shorthand was reduced tu 
writing under my supervisicnh and the foregoing 
116 pages of typewritten matter contain a full, true 
and correct transcript of mv shorthand notes taken 
by me as aforesaid. 


Witness My Hand this 24th day of September, 


1958. 
/s/ FRED L. BAKER, 
Official Court Reporter. 


[Endorsed]: Filed September 25, 1958. 
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CERTIFICATE OF CLERK 
United States of America, 


District of A1izona—ss. 


I, Witham H. Loveless, Clerk of the United 
States District Court for the District of Axizona, 
do hereby certify that I am the custodian of the 
records of the said Court, including the records in 
the case of Ira B. Joralemon, Plaintiff, versus H. 
Greenway Albert and Maja Greenway Albert, hus- 
band and wife, Defendants, numbered Civil-964 
Tueson, on the docket of said Court. 


| further certify that the attached and foregoing 
original documents bearing the endorsements of fil- 
ine thereon are the original documents filed in said 
case, and that the attached and foregoing copies of 
the minute entries are true and correct copies of the 
originals thereof remaining in my office m the City 
of Tueson, State and District aforesaid. 


| further certify that the said original documents, 
and said copies of the minute entries, together with 
the original exhibits transmitted herewith, consti- 
tute the record on appeal in said case as designated 
in the AppeHants’ Amended Designation and Desig- 
nation by Appellee of Additional Matters to be 
Tucluded in Record filed therein and made a part 
of the record attached hereto and the same are as 
follows, to wit: 
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1. Plaintiff’s Complaint and all exhibits attached 
thereto. 

2. Defendants’ Answer and Counterclaim. 

3. Plaintiff's Reply to Counterclaim. 

+. Minute entry of October 4, 1957. 

.. Defendants’ Amended Counterclaim. 

6. Plaintiff’s Reply to Amended Counterclaim. 

7. Minute entry of February 21, 1958 (proceed- 
ings of trial). 

8. Plaintiff’s original exhibits Nos. 1 to 10, inelu- 
sive, and Defendants’ original exhibits A to E, in- 
elusive, and G to M, inelusive. admitted, and De- 
fendants’ exInbits F and N marked for identifica- 
tion. 

9. Minute entry of March 25, 1958 (opinion of 
the trial court). 

10. Minute entry of May 5, 1958. 

11. Minute entrv of June 10, 1958. 

12. Findings of Fact and Conclusions of Law 
Proposed by Plaintiff. 

13. Defendants’ proposed Findines of Fact and 
Conclusions of Law. 

14. Plaintiff's Objections to Findines of Fact 
and Conclusions of Law Proposed by Defendants. 
15. Findings of Fact and Conclusions of Law. 

16. Judgment. 

17. Notice of Appeal. 

18. Bond on Appeal. 

19. AppeHants’ Designation of Record. 

20. Reporter’s Transcript of Proceedings filed 
September 25, 1958. 

21. Appellants’ Amended Designation of Reeord. 
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22. Statement of Poimts on which Defendants- 
Appellants Intend to Rely. ° 

23. Designation by Appellee of Additional Mat- 
ters to be Included in Record. 

24. Reporter’s Transcript of Pretrial hearing 
had October 4, 1957, filed on October 13, 1958. 


I further certify that the Clerk’s fee for prepar- 
ing and certifying this record on appeal amounts to 
the sum of $4.40 and that sum has been ‘paid to me 
by counsel for the appellants. 


Witness my hand and the seal of said Court at 
Tucson, Arizona, this 13th day of October, 1958. 


WM. H. LOVELESS, 
Clerk. 


[Seal] By /s/ ERMELIA COLE, 
Deputy Clerk. 


[Hndorsed]: No. 16222. United States Court of 
Appeals for the Ninth Cireuit. H. Greenway Albert 
and Maja Greenway Albert, Appellants, vs. [ra B. 
Joralemon, Appellee. Transcript of Record. Appeal 
from the United States District Court for the Dis- 
trict of Arizona. 
~ Filed and Docketed: October 15, 1958. 

/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Cireuit 
No. 16222 
H. GREENWAY ALBERT, et ux., 
Appellants, 
VS. 


IRA B. JORALEMON, 
Appellee. 


STATEMENT OF POINTS ON WHICH 
APPELLANTS INTEND TO RELY 

Appellants in their appeal from the final Judg- 
ment entered in this action by the District Court 
of the United States for the District of Arizona 
on the 18th day of June, 1958, intend to rely on the 
following points: 

l. The Distmect Court’s Findings of Fact and 
Conclusions of Law upon which said Judgment was 
based, msofar as set forth in Exhibit **A”’ which 
is attached hereto and by this reference made a 
part hereof, are not supported by the evidence. 

2. The District Court erred in reaching Conelu- 
sion of Law Y, set forth in Exhibit *‘A.’’ for the 
reason that there was no allegation of waiver in 
the pleadings. 

Respectfully submitted, 
GATEWOOD & GREENWAY, 
fees TOMAS J. TORRE 
Attorneys for Appellants. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed November 25, 1958. 


